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Welcome to the September edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content light and readable.  If we don’t achieve that, please let us know.

If you are receiving this newsletter, it means that you subscribed for it or that someone did so on your behalf or that it was forwarded to you by a friend.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to receive your own free copy, subscribe here.  Back issues and a full colour version of this newsletter are available from our Archive.
We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We would welcome to any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.
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COMPANIES

The Companies Amendment Bill

As previously advised, the new Companies Amendment Bill will now only come into force on 1 January 2010 according to the Department of Trade and Industry.  The Bill will be enacted next year in July, promulgated in October/November 2008, but there will then be a 13 month delay to enable companies to get their affairs in order before the Act becomes law.  The DTI have acknowledged that the reform of the Companies Act is long overdue and represents the first significant review of SA company law in over 30 years.
COMPETITION LAW
Mittal fine has implications for all
In a landmark ruling in early September, the Competition Tribunal penalised Arcelor-Mittal SA with a massive R691.8m fine for contravening the Competition Act by selling its flat steel products at reduced prices, but preventing its customers from passing on the price reductions to their own customers. The previous largest fine was R100m, imposed on SAA for abusing its dominant market position.  The Mittal fine constituted 5.5% of Mittal’s total flat-steel turnover in 2003. The company was also ordered to pay the complainant, Harmony Mining’s legal costs, amounting to about R14m. With its own legal costs, the financial penalty runs to more than R700m. 
A statement released by the Tribunal said that, in addition to the fine, it had imposed "behavioural remedies" on the company in terms of the Competition Act.   

The Tribunal said: "Price fixing through the manipulation of supply is without doubt the most egregious contravention of competition law and principles.   

"This causes considerable damage to customers of the affected products and to the structure and fabric of the economy."   

The fine represented 5,5% of Mittal's total turnover of R12.7bn earned on flat steel in both the local and export market during 2003.  

In terms of the Competition Act the Tribunal was empowered to impose a penalty of up to 10% of a firm's annual turnover, so in one sense Mittal may consider itself fortunate.   

The Tribunal also ruled that Mittal SA could not, amongst other things, impose upon any customer of its flat steel products any conditions in respect of those customers' use or resale of those products and ordered Mittal SA to make known in the public domain at all times its list prices, rebates, discounts and other standard items of sale for flat steel products.   
In our view this ruling has significant implications for any business charging excessive prices, particularly if it is in a dominant position in its market.  The ruling heralds a victory for consumers and could pave the way for similar complaints to the Competition Commission from other sectors.
CONVEYANCING

Andrew Pike & Associates get conveyancing capability
A reminder that, with effect from October, we will be taking on conveyancing instructions.  Please feel free to contact us with any queries.
EMPLOYMENT AND ETHICS

Whistle blowers at risk from corrupt activities of others
In the latest Transparency International Corruption Perception Index, South Africa is ranked as the 47th least corrupt country in the world. There is no doubt that corruption remains one of the major issues tearing at the fabric of business and society.  One of the responses to corruption (and indeed all other white collar crime and misdemeanour) is whistle blowing i.e. the situation in which employees may safely report other employees for misdemeanours in the office.

The Protected Disclosures Act became law in 2000 and provides a framework within which employees may blow the whistle to their employers on others.  Although the Act is not without merit, it has been criticised in many respects, particularly by the Open Democracy Advice Centre.  The main provisions of the Act are that, provided an employer has a whistle blowing structure or framework within the organisation, an employee may report any misdemeanour through that structure and will thereby be protected against any discrimination for blowing the whistle.  (Research has shown that many whistle blowing employees are shown the door, particularly if they have blown the whistle on management.)

Some of the major shortcomings in the Act, however, include:

· It is not mandatory for employers to establish whistle blowing procedures;

· If an employee is discriminated against and fired, there is a cap of two years salary that may be claimed as damages;

· Ex-employees are not protected against discrimination i.e. if a whistle blowing employee leaves his or her employ, the employer may then discriminate with impunity.
The protection afforded by this Act has been further eroded by the Prevention and Combating of Corrupt Activities Act of 2004.  This Act has extensive provisions regarding corrupt activities, what defines them and punishment for corrupt activities.  It is so extensive that, in our view, it arguably extends things like corporate gifts and invitations of clients to rugby boxes into the realm of corrupt activities.  We will discuss the scope of the Act in a later newsletter.

Of major concern in the whistle blowing realm, however, is the reporting provisions in the Act.  In a nutshell, these require any person in a management position (including supervisors, in our view), to report to the police and corrupt activity, even if it is only suspected.  The consequence of this, of course, is that it would be a blowing of the whistle outside an organisation’s whistle blowing structures.  This means that a whistle blower to the police would not be afforded the protection given by the Protected Disclosures Act.  The employee is then on the horns of a dilemma: blow the whistle to the police and risk being fired, or don’t blow the whistle to the police and risk a massive fine or jail term.
One can only hope that these anomalies will be cured soon. However, some positive news is that the new Companies Amendment Bill will provide for whistle blowing and the public sector has also developed a whistle-blowing guideline containing proposed policy for use by departments.
HEALTH

Tough new laws for smokers (including employers)
Draft legislation has recently been passed to make it harder for smokers to take a drag in the open air, at home or in their cars. The new Bill makes it an offence to smoke within a prescribed distance from a window, ventilation inlet, doorway or entrance to a public place and introduces a fine of R500 for breaches. It also bans smoking in a private dwelling used for commercial childcare, tutoring or schooling, and in any car transporting a child younger than 12. The amending Bill, which tightens perceived loopholes in existing legislation, also targets employers who fail to protect non-smokers in the workplace. They would now be liable for a fine of up to R100 000, a ten-fold increase on the previous penalty.
LABOUR LAW

CCMA to get more powers

The Labour Department is considering amendments to the powers of the CCMA to allow the commission to arbitrate on cases of unfair discrimination in the workplace. The commission can at the moment only play a conciliatory role and if this fails, the matter has to be directed to the Labour Court unless the parties explicitly agree to arbitration. The CCMA handles about 100 000 cases each year and is described by the Labour Minister as more user-friendly than the court system. It has been suggested that the fines for contraventions of the Employment Equity Act should be increased to keep up with inflation and be included in regulations rather than the Act itself to facilitate regular amendments. Consideration is also being given to the department of labour being empowered to impose fines for non-compliance rather than being obliged to approach the court every time.
PUBLIC SERVICE

Amended Public Service Bill fights corruption
The new Public Service Amendment Bill has been introduced with a view to enhancing corporate governance in the public sector.  One of the aspects on which the Bill has focused is corruption, with a provision preventing the re-employment of corrupt officials for specified periods of time.
SHIPPING AND LOGISTICS

Agents acquire no better rights than suppliers against a shipowner
“The Olympic Countess”, Case number 242/2006, SCA
In recent judgment by the Supreme Court of Appeal, the court held that an agent will not acquire any better rights than a supplier against a shipowner in respect of the same claim.

Following an arrest of the MV “Olympic Countess” by an agent which was claiming monies due by the shipowner which the agent had disbursed to suppliers, the mortgagee bank, which was the only other creditor, challenged the agent’s claim on two bases.  It argued firstly that, where a person (the agent in this case) pays a supplier on behalf of a shipowner, that person’s claim is not a “maritime claim” (as defined in the Admiralty Jurisdiction Regulation Act - AJRA) and only the original supplier’s claim would be a maritime claim.  If the claim is not a maritime one, then arguably it would rank behind the mortgagee’s claim, if at all.  The SCA dealt this argument short shrift.

The AJRA provides a preferential ranking for suppliers whose claims are brought within a year of them arising.  The agent argued that, although the suppliers’ claims had arisen outside the one year time limit, it (the agent) had disbursed monies to the suppliers within the one year time limit ad was therefore entitled to rank ahead of the mortgagee.  The mortgagee disputed this and the SCA found that the agent could not acquire any better claim than the suppliers would have had if they had claimed directly against the ship.  Accordingly, the agent’s claim was found to rank behind the mortgagee, despite the fact that its disbursement was less than a year old.
TAX

Right to use interest free loans is taxable as “gross income”
CSARS v Brummeria Renaissance (Pty) Ltd [2007] SCA 99 (RSA)
The Supreme Court of Appeal ruled earlier this month that the right to use interest-free loans interest-free is “gross income” and forms part of a company’s taxable income, according to the Supreme Court of Appeal.  The SCA held that the Receiver had correctly assessed three companies for tax on the basis that the right to use interest-free loans had a money value and therefore formed part of taxable income. The three companies, Renaissance, Palms Renaissance and Randpoort Renaissance, developed retirement villages. The companies obtained interest-free loans to build units in exchange for granting life occupation rights of the units to the lenders. SARS assessed the companies to tax, then revised the assessments and subsequently issued further revised assessments to the entities, which were challenged by the companies. The SCA held that although a loan was not income, the value of the right to use a loan interest-free was. It also held that where the SARS Commissioner had raised an original assessment, and thereafter a revised assessment to which the taxpayer had successfully objected in full, the Commissioner could not raise a further assessment more than three years after the original assessment (unless there has been fraud, misrepresentation or non-disclosure of material facts). 
This judgment has significant implications for all persons (legal or natural) who make use of interest-free loans, particularly if SARS apply it retrospectively, although for natural persons fringe-benefits tax would come into play if loaned by their employers.
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