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30 SEPTEMBER 2008
Welcome to the September 2008 edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content light and readable.  If we don’t achieve that, please let us know.  

If you are receiving this newsletter, it means that you subscribed for it or that someone did so on your behalf or that it was forwarded to you by a friend.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to receive your own free copy, subscribe here.  Back issues and a full colour version of this newsletter are available from our Archive.
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We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We would welcome any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.



COMPANIES

· Ethics committees mandatory under new Companies Bill
ETHICS

· Companies Bill doesn't solve all whistle-blowing dilemmas
INSURANCE
· What previous claims need to be disclosed to your insurer?
LEGAL COSTS

· When your attorney behaves badly… 
PROPERTY

· Onus on buyer to check property thoroughly
SECURITY 
· What if your security company shoots someone?
SHIPPING AND LOGISTICS

· Drydock bookings create a contract with TNPA 

· A few places left on ICS annual Shipping Course at Pumula Beach
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COMPANIES

Ethics committees mandatory under new Companies Bill


After a lengthy process the Companies Bill was recently adopted by Parliament's Trade and Industry Committee. A new provision in the Bill will oblige the boards of directors of prescribed companies to appoint a social and ethics committee. This obligation will not be compulsory on all companies, but only those prescribed by the Trade and Industry Minister by way of regulation. This would be in cases where the Minister considered it desirable in the public interest due to the size or nature of the company's activities. See also ETHICS.
ETHICS
Companies Bill doesn't solve all whistle-blowing dilemmas

I have written previously of the shortcomings of the Protected Disclosures Act, which theoretically protects whistle blowers, but in reality provides protection only to a small percentage of them.  At present whistle blowers who blow the whistle through specified channels at work on employers or fellow employees and who are employed by the organisation are protected, but no one else e.g. this excludes consultants, independent contractors and people employed by labour brokers from being able to blow the whistle.  In addition, if one is required to blow the whistle to the police e.g. under the Prevention and Combating of Corrupt Activities Act, one is not protected. However, legislation under the Companies Bill could result in whistle-blowers in the private sector being more protected than those in the public sector.  Although the Companies Bill attempts to make up for some of the shortcomings of the Protected Disclosures Act, the Companies Bill cannot apply to those who work for the government and Parliament. Accordingly, additional legislation is still required.  In addition, the protection offered by the PDA feeds into the Labour Relations Act (LRA). Dismissal for whistle-blowing is an automatically unfair dismissal and the harassment of whistle-blowers is an unfair labour practice under the LRA.
INSURANCE

What previous claims need to be disclosed to your insurer?

The recent case of Mahadeo vs. Dial Direct Insurance Ltd, 2008 (4) SA 80 (W) puts an interesting perspective on the age old problem of non-disclosure to insurers.  One of the most common reasons by insurers not to honour insurance contracts has been that the insured has failed to disclose past claims or facts which were relevant to the insurer’s assessment of the risk.
In the Mahadeo case, when concluding an insurance contract with the insurer, Dial Direct, Mahadeo failed to disclose to the insurer that two years previously he had suffered a loss to his motor vehicle in which he had damaged it in a pothole whilst then being insured by a second insurer.  The loss from the pothole was minor.  

In view of the fact that this was not disclosed to Dial Direct, the latter granted him a six year no-claim bonus.  

In 2005, Mahadeo’s vehicle was damaged.  Dial Direct repudiated liability under the policy and refunded the insured’s premiums, arguing that the non-disclosure of the pothole loss was a material fact in the assessment of the risk and the calculation of the premium.
The court, referring to a recent amendment to section 53 of the Short Term Insurance Act said that the test is an objective one:  whether the particular information ought to have been disclosed is judged from the point of view of the notionally reasonable and prudent person.  In other words, should the reasonable person have considered the fact reasonably relevant to the risk and its assessment by an insurer.  The court said that, in determining whether it is material or not, emphasis is not to be placed on the subjective views or practices of the insurer, but rather the reasonable person’s assessment of whether a fact is material.  That assessment will often be influenced by specific questions that the insurer may ask of a proposer for insurance.  It may also be influenced by what the insured considers to be relevant depending on the nature of the questions asked in the proposal form or, as in the present case during a telephone sales conversation.

The court said that the nature of the questions might lead a reasonable person to believe that the questions are not material.  

After applying these principles to the present case, the court found that a reasonable person in the position of the insured would not have disclosed the pothole incident which occurred two years prior to the insurance.

This judgment is not a free ticket to withhold information from insurance companies, but it certainly protects the insured a lot more against non-disclosures of inconsequential importance and will require insurers to be more circumspect when they repudiate claims.
LEGAL COSTS

When your attorney behaves badly…
A newspaper recently reported that a senior attorney from Empumalanga has received the heaviest possible punitive costs order against him personally in a court case in Pretoria.  The court has ordered him personally to pay all of the legal costs of his client, and his client’s opponent in the case and, in addition, to reimburse his client with all legal costs already charged to the client.  This is known as a costs order de bonis propriis.  Such a costs order is perhaps the order most feared by all attorneys.

The court has a discretion to make a de bonis propiis costs order when an attorney has misconducted himself in a particular matter to the detriment of one or both of the parties.  This would encompass situations where he has behaved unprofessionally, acted unethically or dishonestly.  (In most cases a costs order is made against a losing party in a case where the latter has to pay the costs of the successful party.  If a losing party behaves unacceptably i.e. unethically or dishonestly, the court has the power to make a punitive costs order against the losing party.)
PROPERTY

Onus on buyer to check property thoroughly
One of the issues which repeatedly arises when buyers purchase property is who is responsible for defects on the property of which the buyer was not aware.  In its simplest terms, the position is usually that a sale agreement will have a voetstoots clause, meaning that the buyer takes the property exactly as he finds it.  The only exception to this is if there is a latent defect (i.e. one which could not be discovered upon reasonable examination) which the seller has deliberately concealed from the buyer.  In that case, the buyer can usually obtain a reduction of the purchase price or, in some cases, cancel the contract.

In the recent Supreme Court of Appeal, ODENDAAL V FERRARIS (422/2007) [2008] ZASCA 85, the SCA ordered insurance broker Patrick Ferraris to be evicted from the Port Elizabeth in respect of which he had purchased, but not made payment, after discovering that its laundry was built on top of a sewerage manhole cover, its carport violated municipal law and its roof and Jacuzzi leaked.

The court found that the owner, Talita Odendaal, could not be held liable for the defects because there was no evidence that she had deliberately concealed the defects from Ferraris.

Ferraris moved into the property two years previously, having signed a sale agreement for R2,2 million.  After agreeing to pay occupational rental, but not the property’s purchase price, Ferraris avoided eviction by persuading the High Court that he should be given reasonable time to investigate the defects of the house and the cost of repairs to them, despite Odendaal’s argument that a voetstoots clause in their agreement protected her from liability.

The clear message, therefore, is that new homeowners must be extremely cautious when buying houses and must ensure that they check them out thoroughly before signing the offer to purchase.
Judgment
SHIPPING AND LOGISTICS
Drydock bookings create a contract with TNPA

In the case of TRANSNET LIMITED t/a NATIONAL PORTS AUTHORITY/THE OWNER OF THE MV ‘SNOW CRYSTAL’, [2008] ZASCA 27, the Supreme Court of Appeal found that shipowners who book their vessels into drydocks in South Africa have contracts with Transnet together with rights and obligations on both sides.

The owner of the MV Snow Crystal, a company registered in the Cayman Islands, was booked to enter the Sturrock dry dock in Cape Town harbour on 1 December 2002 and remain in the dry dock until 14 December 2002. The booking was made in June of that year and the operators of the vessel had planned the schedule for the vessel around this period. The Snow Crystal was, however, unable to enter the dock on 1 December because it was occupied by another vessel whose owner refused to move her to the smaller Robinson dry dock which was big enough to accommodate that vessel but too small to accommodate the Snow Crystal. Although the dock master had the power under the harbour regulations to give the owner 24 hours notice to vacate the harbour he declined to do so.

The owner of the Snow Crystal sued Transnet in the Cape High Court for damages for breach of contract. Transnet denied that there was a contract, but averred that the dock master was merely exercising an administrative function when taking bookings for the dry dock. This defence was rejected by the Cape Town High Court and that court’s decision was upheld on appeal by the Supreme Court of Appeal.
This is an important decision as it means that shipowners can enforce their rights and it also requires Transnet to operate in an even-handed and responsible manner when there are conflicting bookings.
A few places left on ICS Shipping Course at Pumula Beach: 19-24 October
The ICS will again be running its highly successful and acclaimed Summer Shipping School at the lovely Pumula Beach Hotel this year from 19 to 24 October 2008.  The course is run over a week, with top lecturers covering topics such as International Sale of Goods, Ship Theory, Shipping Economics, Chartering, Claims, Liner Shipping, Marine Insurance and more.  Your self-effacing editor is one of the top lecturers, meaning that it is even more important that people should attend.

Participants stay over at the Hotel for the week and are royally entertained between lectures with Port visits, drinking of Port (just to maintain the theme) and the like.

A few places are still left and you can contact Bob King at bobk@acubed.co.za or 031-7640972, A-Cubed Institute to reserve your place.

If this newsletter was received as a forward and you would like to receive your own free copy, register here. Please forward a copy to anyone whom you think might be interested.

Please let us have any suggestions for content, format or delivery.
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