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31 MAY 2008
Welcome to the somewhat belated May 2008 edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content light and readable.  If we don’t achieve that, please let us know.  

If you are receiving this newsletter, it means that you subscribed for it or that someone did so on your behalf or that it was forwarded to you by a friend.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to receive your own free copy, subscribe here.  Back issues and a full colour version of this newsletter are available from our Archive.
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We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We would welcome any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.
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COMPANIES

Companies can fund their own shares in BEE deals
For many years Section 38 of the Companies Act has prevented companies from giving financial assistance (directly or indirectly) for the purpose of or in connection with the purchase of or subscription for shares of the company, or where the company is a subsidiary, for shares in its holding company.

This section of the Act was recently amended in order to accommodate the state of BEE deals which have had to be funded by the target companies.  The new Section 38(2A) now provides as exception to the rule and says that a company may give financial assistance for the purchase of or subscription for shares of that company or its holding company, provided that three conditions are met.  Those conditions are:

· The board of the company must be satisfied that, subsequent to the transaction, the consolidated assets of the company fairly valued will be more than its consolidated liabilities;

· The board must be satisfied that subsequent to providing the assistance, and for the duration of the transaction, the company will be able to pay its debts as they become due in the ordinary course of business;  and

· The terms upon which the assistance is to be given must be sanctioned by a special resolution of the members of the company.

In consequence, the boards of companies are now going to need to take greater responsibility when providing financial assistance, especially in the BEE deals which were presumably contemplated at the time of the drafting of the new legislation.  

CONTRACT

Terms of a contract must be certain and clear
In the recent Zimbabwean High Court case of Nestoros v Innscor Africa Ltd [2008] JOL 21595 (ZH), the plaintiff (Nestoros), a director of a company, wanted an allocation of shares similar to the allocations made to the other directors, who had all been in the company for a much longer period.  The deputy chairman of the defendant company (Innscor Africa Ltd) explained that the allocation of Mr. Nestoros was lower because he had been in office for a shorter time.  However, the deputy chairman promised to “sort out” the plaintiff’s shareholding.  

In considering whether the plaintiff was entitled to any further shares and whether what the deputy chairman had said amounted to a binding undertaking, the court looked at the requirements for a contract to be valid.  The court said that, what distinguishes a true offer from any other proposal or statement is the express or implied intention to be bound by the acceptance of the person to whom the offer has been made.  The court said it is fundamental to the nature of any offer that it should be certain and definite in terms.  The offer must be firm i.e. made with the intention that when accepted it will bind the person making the offer.  An offer to enter into a binding contract has to be distinguished from preliminary discussions, invitations to treat, offers to negotiate, statements of intention and “mere puff”. The terms of a contractually binding offer must be firm, certain and definite.  Vagueness or uncertainty in the terms of an offer is fatal to the existence of the alleged contract.  

In the present case, the court found that the purported offer by the deputy chairman was not couched in certain and definite terms which were sufficient to constitute an offer for the purposes of a binding contract.  It was unclear as to when the promise would be fulfilled and as to what was in fact promised.  The court found, therefore, that the deputy chairman’s promise did not constitute a binding agreement giving rise to any clear contractual undertaking by Innscor Africa Ltd.

CREDIT

Is an acknowledgement of debt or surety a "credit agreement"

In terms of the National Credit Act of 2005, a credit agreement is an agreement which is concluded at an arm’s length basis, whereby the credit provider undertakes to supply goods or services and the obligation to pay is deferred, imposing a fee, charge or interest on the credit receiver. 
There are different types of credit agreements, and each type needs to comply in certain respects with the Act. Credit agreements should state the type of credit agreement, the name and details of the parties, the credit provider’s National Credit Provider registration number (if this is required), the principal debt, and the amount deferred, including provision for fees, interest and charges. 
The Act recognises an acknowledgement of debt as a credit agreement. Section 8(4) (f) of the Act provides that “an agreement constitutes a credit agreement......in terms of which payment of an amount owed by one person to another is deferred, and any charge, fee or interest is payable to the credit provider in respect of the agreement or the amount that has been deferred”.

The common law exclusions which are included in acknowledgements of debt, for example the renunciation of legal benefits by the debtor, are contrary to the Act. The court may declare the whole agreement unlawful from the date of the credit agreement.
The Act also recognises credit guarantees as falling within the ambit of the Act. Section 8 (5)  provides that:  “an agreement, irrespective of its form, constitutes a credit agreement if in terms of that agreement, a person undertakes or promises to satisfy upon demand any obligations of another consumer...”
This means that suretyship agreements are covered by the Act. However, the underlying credit agreement must comply with the Act and the acknowledgement of debt and suretyship agreement needs to be read with it.

Care should therefore be taken when drafting an acknowledgement of debt or a suretyship agreement.   The moral of the story, therefore, is to send your acknowledgments of debt, sureties, etc. to us for guidance on identifying the clauses which should or should not be included in these types of credit agreements.

ROAD SAFETY

Provincial Government responsible for unsafe roads
In a recent case, the High Court ordered that the Freestate MEC for Public Works, Roads and Transport should pay an injured person R10 million in damages.  This arises from a finding of the court that the condition of a particular road, particularly the high difference between the tarred surface and the shoulder of the road in the vicinity of where the accident occurred, was a danger to road users.  

Prior to the accident, the claimant had been a good sportsman, but he had been left permanently disabled by the accident.  In addition, another passenger in the vehicle was paid R700,000.00.

The background to the accident was that, at night, the vehicle concerned had had to swerve for a buck that was in the road.  It had swerved onto the shoulder which was significantly lower than the tar surface and had caused the vehicle to roll.  The court found that the provincial government was responsible for the maintenance and upkeep of roads and, in particular, that the provisional government is responsible for keeping the roads safe.  

This is an interesting development, particularly in the context of the number of vehicles which are damaged when they need to go off the road onto the shoulder.
SHIPPING AND LOGISTICS
The onus of proof in associated ship arrests;

When disputed evidence can be referred to oral evidence
Extra Cover Maritime Co. Inc. and Another v mv “Pioneer Trader”and two Others 

In the recent decision of the mv “Pioneer Trader” an application was brought before Justice Hugo in the Durban and Coast Local Division for the setting aside of a security arrest, and counter security for wrongful arrest. 

The ship had been arrested in Richards Bay harbour as security for London Arbitration proceedings. The arrest was authorised because the "Pioneer Trader" and the mv “Further Confidence” were alleged to be associated ships, in terms of sections 3(6) and (7) of the Admiralty Jurisdiction Regulation Act 105 of 1983. The applicants had shown prima facie that the two ships were associated, but did not discharge the onus upon them on a balance of probabilities, which is what is required for associated ship claims. A request was made to refer the matter to oral evidence.

In his judgment, Hugo J analysed the requirements for associated ship arrests and the need for oral evidence.  He stated that SA legislation gives peregrini of the court (i.e. foreigners) the extraordinary right to impound the possessions of another peregrinus (foreigner), for security for a case heard in a foreign jurisdiction. 

He referred to the decision of Zygos Corporation v Salen Rederiema AB, 1985 (2) SA 486 (C). In that case, on the papers before the court, the applicant had not discharged the onus of proving an association between various ships. If it had done so, the arrest would have been valid and the court would have entertained jurisdiction in the action. 
In the Salen case, the judge said that a court would be reluctant to order peregrini to contest an action before it to determine jurisdiction. In appropriate cases the court might exercise its discretion and direct a peregrinus to give oral evidence.
In the “Pioneer Trader” security had not been given, but in any event would have been given if the question of association was referred to oral evidence, which no doubt, would have protracted the arrest, possibly culminating in a trial.
As most associated claims are brought and allowed by the courts on the strength of documentary evidence, Hugo J concluded that there must be strong indications that the hearing of oral evidence will materially affect the probabilities of the case. In this case legal power of control was not established, even though there was common ownership by a particular family. The arrest was set aside.  The judge did not make an order for counter security, which had been requested by the owners of the arrested ship, because he said that the court did not have jurisdiction to make such an order.
ICS runs IMDG Code training

The Institute of Chartered Shipbrokers, in conjunction with A-Cubed Institute, is running a course on the International Maritime Dangerous Goods Code during June 2008 in Durban, Cape Town and Johannesburg.  Read all about it by clicking here.

Prof William Tetley releases new book on Marine Cargo Claims: Andrew Pike authors South African chapter
We are proud to announce that Andrew Pike has written South African Chapter in the recently published 4th Edition of Tetley on Marine Cargo Claims.  The flyer material is below:

After 20 years, Professor William Tetley
releases a new edition of
his acclaimed work: Marine Cargo Claims

Marine Cargo Claims, 4th Edition is a detailed study of the principal legal issues connected to maritime transport law. Twenty years have passed since the third Edition of this book and international carriage of goods by sea law, as well as the whole context of international trade, has changed considerably.

· This book studies basic civil law, common law and maritime law principles as applied to marine cargo claims.

· It reviews the major principles and rules, providing a true transsystemic recapitulation of the fundamental concepts. 

· It compares and examines over time the multilateral solutions to marine cargo claims liability issues. 

· It also examines the past and recent case-law and writings of the most influential legal authors. 

· It reproduces the most significant legislation.

· It includes national summaries of the law on marine cargo claims of some 50 countries, written by legal experts from those jurisdictions.

To order: www.marinecargoclaims.com
STAFF
Andrew Pike & Associates takes on Chris Lenasch

We are pleased to advise that Chris Lenasch of Chris Lenasch Attorneys joined us on 12 May 2008.  Chris is admitted as both an Attorney and Advocate of the High Court.  He has B.Proc and LL.B degrees from the University of Natal and has also been admitted as a solicitor of the Supreme Court of England and Wales.  Chris worked for a few of years in England as an in-house solicitor and commercial litigation manager for two major companies involved respectively in insolvency and construction.  He has also studied for an LL.M in maritime law at Southampton University and comes to us with a lot of experience.  Chris is also an expert with the National Credit Act and we will be offering a service to update all clients' credit applications and standard trading conditions to align with the new Act.  We wish Chris well and are pleased to offer clients this new dimension to our service.  We will be introducing Chris to clients as soon as possible.
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