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Welcome to the March edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content short, light and readable.  If we don’t achieve that, please let us know.

If you are receiving this newsletter, it means that you subscribed for it or someone did so on your behalf.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to subscribe to future issues go to our website.  Back issues and a full colour version of this newsletter are available from our Archive.
We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We look forward to any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.
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SHIPPING AND LOGISTICS
Andrew Pike appointed to the Board of Independent Ports Regulator 

We are pleased to advise that Andrew Pike has been appointed to the Board of the Independent Port Regulator (IPR).  The IPR is established in terms of the new National Ports Act and has as its main function to regulate economic activity in the South African ports and relationships between the National Port Authority (NPA) and port users countrywide.  The creation of the IPR is to be welcomed as a measure to enhance the operation of the South African ports.
The purpose of the IPR will, amongst other things, be to:

· Promote equity of access to the ports
· Resolve disputes between the NPA and port users
· Avoid unfair competition by Transnet over competing service providers
· Guide the NPA and port users on tariffs
The Regulations for the IPR, which are still in draft form, should be published later this year after which the IPR will become fully functional.
Ship’s agent not bound to advise shipper of a deviation

MEDITERRANEAN SHIPPING COMPANY (PTY) LIMITED v TEBE TRADING (PTY) LIMITED [2007] SCA 12 RSA (The “MSC Spain”)
This Supreme Court of Appeal case concerned two containers of litchis shipped on board the MV “MSC Spain”, at Durban for carriage, one to Jebel Ali, Dubai, the other to Damman, Saudi Arabia, under two separate bills of lading. The shipper (Tebe) was the respondent, a company which carries on business at Durban as an exporter inter alia of perishable fresh fruit to the Middle East. The bills of lading were issued by the appellant (MSC South Africa) as agent for the carrier (MSC Geneva). On arrival at the ports of discharge the litchis were found to have deteriorated in consequence of a delay in the completion of the voyage.
Tebe’s claim arose from the fact that the loss was suffered as a result of the delay brought about by the deviation from the initially proposed route. By reason of the clauses in the bills of lading, Tebe would have had no claim in contract or delict against the party responsible for the deviation, whether that party was the owner of the vessel or MSC Geneva. Unable to recover from the principal (MSC Geneva), Tebe sought in effect to circumvent the consequences of the contract by holding the principal’s agent, MSC South Africa, personally liable in delict for failing to afford Tebe the opportunity of removing its containers from the vessel on a ground not amounting to a breach of contract on the part of the principal. MSC South Africa, in its personal capacity, was not in any way responsible for the deviation, in that it was acting as an agent, either for the owner of the vessel or MSC Geneva at all times. As agent, it was contractually bound to protect the interests of its principals. The legal duty that Tebe contends was owed to it by MSC South Africa would therefore be in conflict with the contractual obligation which the latter had to its principal. 

The court held that, even if it were to be accepted that MSC South Africa was negligent, there can be no good reason, given the contractual setting, for the existence of a legal duty on MSC South Africa to take such steps as may have been reasonable to prevent the harm. It follows that the failure on the part of MSC South Africa to advise Tebe of the deviation so as to afford it the opportunity of removing its containers from the vessel was not wrongful and the claim in delict must fail.
Judgment
Obligation to insure does not transfer risk of loss

IMPERIAL GROUP (PTY) LIMITED v NCS RESINS (PTY) LIMITED

The appellant (Imperial) carries on business as a supplier of transport and warehousing services. In August 2000 it entered into a ‘Logistic Services Agreement’, with Sentrachem Limited in terms of which it undertook for reward to provide, inter alia, warehousing and transport services to a division of Sentrachem called NCS Resins (Pty) Ltd (NCS). Subsequently, Sentrachem, the appellant, assigned its rights and obligations under the contract to the respondent, NCS. On about 22 March 2002 there was a fire at Imperial’s warehouse in Wadeville, Gauteng, resulting in destruction of and damage to NCS’ property. NCS sued Imperial for its loss, alleging that the loss was due to Imperial’s negligence and breach of contract. One of the defences raised in Imperial’s plea was that, on a proper construction of two of the clauses of the contract, NCS, and not Imperial, bore the risk of loss by fire and that accordingly the claim had to fail even if it were established that the fire was caused by a breach of contract on the part of Imperial or negligence.  One of those clauses (clause 11.6) required NCS to insure its goods.  The other clause (clause 9.6) related to the liability of Imperial.
On appeal the court reasoned that, in appropriate circumstances an obligation to insure may give rise to an inference that the party so obliged is to bear the risk. However, the court found there can be no hard and fast rule to this effect. In each case the clause in question must be examined in its contractual setting to determine whether such an inference is to be drawn. In the present case clause 11.6 does not stand alone. Clause 9.6 in express terms imposed liability on Imperial for loss, including loss by fire. Imperial, therefore, tried not only to draw an inference of a transfer of risk from clause 11.6, but also to infer a far-reaching qualification of the express terms of clause 9.6.  The court found that this was not the effect of clause 11.6 and accordingly dismissed the appeal. 
Judgment
BANKING

Banking Amendment Bill to align with Basel II 
The National Treasury recently published the Banks Amendment Bill, which aims to bring SA banking legislation into line with the requirements of Basel II. The latter is the international banking standard which addresses governance for banks, risk management processes and practices and the like.

The purpose of the amendments is to create a sufficiently robust regulatory environment to “enable the Registrar to properly discharge his or her respective roles and responsibility in respect of banks, controlling companies and banking groups on a solo, cross-border or consolidated basis”. The amendments will enable the Treasury to strengthen the supervision of the banks and will have the effect of improving co-operation and information sharing between the various supervisors. The amendments will increase the reporting requirements of the banks and provide for their comprehensive disclosure requirements. The responsibilities of banks and their boards of directors will be clarified by the Act.
Draft Banks Amendment Bill
Banking agreement on credit code of conduct
SA’s major banks have agreed on a code of conduct for responsible lending. The Banking Association effected the initiative in response to public concerns over people being harassed by credit sellers, and over the overselling of credit. Among the provisions in the code are restrictions on when sales people may make contact with customers to sell credit. Bank representatives will also have to advise customers they approach that their calls are about offers for credit, and ask whether the customer would like to continue the conversation. Readers will be relieved to hear that, if the response is negative, the conversation will terminate immediately. The principles of the new code will remain in force as a minimum standard even after the National Credit Act has come into effect in June.
Banks liable for wrongfully dishonoured cheques
A Pietermaritzburg flying instructor has successfully sued Nedbank in the Small Claims Court for neglect after it failed to honour a R222.98 cheque. John Campbell took Nedbank to court after it refused to honour the cheque he issued to the Msunduzi Municipality two years ago for landing rights at Oribi Airport. The court awarded him R3 500 in damages for his inconvenience and ordered the bank to pay R61.39 in costs.

Campbell had opened an account with Nedbank in the name of his flying school and was issued at the time with an overdraft facility. However, his account was later unilaterally suspended by the bank because of insufficient transactions.

Campbell became aware of this only in June last year when he was unable to deposit money in his account. He had immediately registered his dissatisfaction with the branch manager who informed him that his account would be reinstated. 

Campbell told the court that he had understood his overdraft facility would also be reinstated. The bank did not notify him that the facility had been withdrawn.

He said that on a previous occasion, in 2002, when a cheque had been erroneously dishonoured by the bank, he had received a letter of apology that confirmed the overdraft was in place.

The court found that the bank’s decision to dishonour Campbell’s cheque with the words “refer to the drawer”, in circumstances where the bank ought not to have done so could amount to wrongful dishonour.

COMPANIES

Directors’ independence clarified under new Companies Amendment Bill
The new Companies Amendment Bill states that an independent director "is not related to the company or to any shareholder, supplier, customer or other director of the company in a way that would lead a reasonable and informed third party to conclude that the integrity, impartiality or objectivity of that director is compromised by that relationship". 

The amendment also requires audit committees to consist of at least two non-executive and independent directors.

Hence, someone sitting on an audit committee of one company, when that person represents a major shareholder in that company, could be regarded as having compromised his integrity, impartiality and objectivity, given that the situation has to be considered from the perspective of a reasonable and informed third party.
Regulatory bodies to decriminalise corporate law
A further amendment to the Companies Amendment Bill proposes the establishment of a commission to enforce compliance with the new Act. This proposal will give stakeholders a more powerful right of recourse than currently exists in company law. The creation of a commission is in line with a policy document issued in May 2004 ahead of the drafting of the Bill, which recommended that company law should largely be decriminalised.  The Bill generally uses a system of administrative enforcement to ensure compliance and sets out detailed rules pertaining to compliance notices and the potential consequences for non-compliance with such notices. Although much of company law will be decriminalized, certain actions will still result in a criminal offence, such as refusal to respond to a summons, declining to give evidence, or perjury.
Companies Amendment Bill
“Public interest firms” to be fully transparent
In a move to promote better transparency, the new Companies Amendment Bill says that all companies defined as public interest firms, whether listed or not, will be required to maintain and make accessible detailed records of their activities.  The new Bill includes record keeping for the minutes of all directors’ meetings and resolutions of directors, or directors’ committees within the previous 10 years, minutes of all shareholders meetings and underlying documents that were necessary for shareholders to make decisions reflected in these resolutions as well as detailed accounting records for the current financial year and the previous seven years. 
CONSTITUTIONAL LAW

Hit-and-run victims to be compensated by RAF
A Cape Town hit-and-run victim who was unable to submit his affidavit within the prescribed 14 days had the right to claim for compensation, the Constitutional Court ruled recently.  The court determined that regulation 2(1)(c) was in conflict with the provisions of section 34 of the Constitution and therefore invalid in that it imposed an unreasonable and unjustifiable limitation on his right of access to court. The court made a finding that the ‘RAF's regulation 2(1)(c) – that an affidavit should be submitted to the police within 14 days of the accident – is declared to be inconsistent with the Constitution, and accordingly invalid.’ 
Judgment ConCourt website 
TAXATION
Royalty payments tax deductible
The SCA ruled earlier this month that royalty payments are tax deductible.  The court upheld an appeal by BP SA against a judgment of the Cape town Income Tax Special Court in a case involving the company’s trademarks, colour schemes, designs and symbols which it has used since 1959. The trademarks are owned by BP worldwide. Initially BP Southern Africa could use the indicia under a written agreement with BP free of any payment of royalties. However during 1997 BP SA entered into a trademark agreement with the parent company under which it could use trademarks and indicia if it paid royalties. BP SA claimed these payments under the Income Tax Act in the determination of its taxable income but SARS disallowed the deductions. The Appeal Court found the recurrent nature of the payment – which neither created nor preserved any asset in the hands of BP SA – was indistinguishable from recurrent rent paid for the use of another’s property.
ENVIRONMENT

Mandatory water fluoridation proposed again 
Mandatory water fluoridation, which has drawn criticism at home and abroad, may yet become a reality in South Africa. The Department of Health has drawn up new draft regulations that could compel big towns and cities to dose their drinking water with fluoride.  The draft regulations make allowances for smaller towns to be exempted from fluoridation because of prohibitive costs, and there are also provisions for exemptions if the natural water fluoride levels comply with government guidelines. Alarmingly, the draft law exempts members of the National Fluoridation Committee from liability for ‘anything done in good faith under these regulations’. Many doctors and other interest groups have in the past expressed concerns about potential health sequelae from water fluoridation. The original plan for compulsory fluoridation was due to take effect in September 2003, but was shelved following widespread concern about the cost implications for water suppliers along with several concerns about health.
Smoking laws to be tightened up around children 
The proposals of a parliamentary committee to tighten proposed amendments to the smoking law, including a ban on lighting up in vehicles if children under 12 years old are passengers, are to be welcomed.  The Tobacco Products Control Amendment Bill completed its National Assembly Health Committee phase this week, where it was approved with a few changes and will now go to the full assembly for debate and voting. 
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