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31 JUNE 2008
Welcome to the June 2008 edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content light and readable.  If we don’t achieve that, please let us know.  

If you are receiving this newsletter, it means that you subscribed for it or that someone did so on your behalf or that it was forwarded to you by a friend.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to receive your own free copy, subscribe here.  Back issues and a full colour version of this newsletter are available from our Archive.
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We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We would welcome any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.

NOTE TO READERS:  Andrew Pike will be out of the office on a much needed and seriously overdue holiday until 14 July.  For any queries or assistance during this time, please contact Chris Lenasch at chris@pikeattorneys.com or on 031-7643111
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COMPANIES

When is a "Group of Companies" no longer a Group? See TAX
CONTRACT

Terms of a contract must be certain and clear

Amanita Premier Oils v Praysa Trade (247/07) [2008] ZASCA 59 

In a judgment delivered last month, the Supreme Court of Appeal has reversed the factual findings of the High Court in a case in which a Zambian-registered corporation, the appellant (plaintiff), sued the defendant for the balance of the purchase price for more than 900 metric tons of groundnuts delivered under an agreement of sale concluded in August 2004.
After analysing the parties’ transactions and the oral and documentary evidence, the SCA concluded that the High Court should have found that:

(i) the plaintiff established that the sole terms relating to the product to be delivered were those which the parties recorded in their written agreement of 6 August 2004;

(ii) those terms entailed that the plaintiff would deliver ‘farmer’s grade’ nuts that were hand cleaned, but which were of lower quality than choice grade or ‘hand picked select’;

(iii) there was no specification regarding aflatoxin levels;

(iv) barring the loads the defendant rejected, and excepting the wet and mouldy bags the defendant expressly specified, the plaintiff in fact delivered according to specification.

The SCA accordingly upheld the appeal with costs, and set aside the order of the

High Court.  In its place, the defendant was ordered to pay the plaintiff R708,417.49 plus interest.

CREDIT

What is the relevance of the National Credit Act to my business?

The Act applies to any credit agreement concluded within the Republic, where there is an agreement to repay a loan or debt in instalments, and a specified rate of interest is charged from the inception of that agreement, together with an administration fee. It applies to natural persons, which include trusts with 2 or less trustees, and has limited impact on juristic persons and trusts with more than 2 trustees.

It came into operation on 1 June 2007 and has retrospective effect to credit agreements concluded prior to that date. In so far as its impact on juristic persons and trusts with more than 2 trustees is concerned, there is no provision for marketing, over-indebtedness or reckless credit, which means that you don’t need to screen your clients before granting a credit facility. 
The Act does not apply to credit agreements where the credit receiver has an annual turnover or asset value of over R1,000,000, or a mortgage or loan over R250,000.

It is advisable not to specify interest in your credit agreement, but rather to stipulate “interest at the legal rate”, which will take you outside the ambit of the Act, if this is not levied at the inception of the agreement, and would place you in the next category, which is incidental credit. 
If you have a deferred payment upon rendering an account, and interest is charged on default, the agreement is deemed to be an incidental credit agreement. There is no requirement to be registered with the National Credit Regulator, which can take up to a year, and most of the provisions of the Act do not apply.  

The Act was designed to protect debtors who are forced to sign consents to judgement by debt collectors and attorneys, without knowledge of what they are signing, and end up paying much more than the debt is worth, through a court order directing their employer to deduct amounts from their salary. The courts have made it more difficult to enforce credit agreements, unless the requirements of the Act are met. 

By the same token, the Act has made it harder for people to get credit. There are no longer pre-approved credit facilities. There are delays in loan approvals, which have forced many home buyers to purchase property through close corporations or trusts with more than 2 trustees.   
Andrew Pike & Associates will be happy to assist you with tailoring your agreements to comply with the Act, which strengthens your position should a payment dispute arise between you and your clients. 

LAWYERS

Lawyers face heavy penalties for unprofessional conduct

Readers will be pleased to learn that the new Judicial Matters Amendment Bill contains a proposal to raise the current fine of R10,000.00 to R100,000.00 for attorneys found guilty at disciplinary hearings of unprofessional, dishonourable or unworthy conduct.  The bill is currently being introduced to parliament according to according to a Justice Department spokesman.  In the Northern Provinces alone, the law society has reported that nearly R12million a year has been stolen over the last five years by attorneys.  Most of the cases arise from debt collected on behalf of clients, deceased estates, claims from injuries at work or road accidents and proceeds from the sale of houses which pass through attorney’s trust accounts.  Although clients are generally covered against theft through the attorney’s Fidelity Fund, it is worth knowing that there is a move to dis-incentivise attorneys from stealing clients’ money.

ROAD SAFETY

Cyclists can claim for pothole damage
In a recent decision of the Supreme Court of Appeal, Allistair Povl Mcintosh v Premier of the Province of Kwazulu-Natal and MEC for the Department of Transport for Kwazulu-Natal, Case no 632/07, the SCA upheld the appeal of a Pietermaritzburg advocate who sustained serious injuries when he fell from his bicycle while attempting to avoid a large pothole in a road controlled and managed by the KwaZulu-Natal Department of Transport. At the time, Mr Allistair McIntosh, a keen cyclist, was riding down a hill, with bends in both directions, in the Kamberg area, near Pietermaritzburg. He testified that while negotiating a bend in the road at a speed of about 55 kph he suddenly became aware of a large pothole on the centre line. 
He could see that the road was clear ahead and was then converging on the centre line, leaning into the bend to his right. In his attempt to shift his weight to a more upright position and so pass to the left of the pothole, he lost control of his bicycle and fell. 
The High Court, Pietermaritzburg found McIntosh to have been solely to blame for his injuries. On appeal, however, it was argued that the pothole had been in existence for about a year and had grown to such a size and depth that according to the Department’s own maintenance code it gave rise to a ‘dangerous situation’. The Department complained that it had insufficient funds to properly maintain the road network in the Province.
In delivering the judgment of the court, Justice Scott noted that the road in question was the subject of weekly routine inspections but notwithstanding these there had been no explanation forthcoming as to why the pothole had not been repaired. He said that according to the experts the repair of potholes was a priority, both with regard to the safety of road users and the preservation of the structural integrity of the road, yet the Department had failed to lead evidence to show that by reason of the lack of funds the repair of potholes had to be neglected in favour of some other priority. In these circumstances, he said, the inference of negligence on the part of the Department’s officials was irresistible.
McIntosh conceded in evidence that shortly after commencing his descent down the hill he had observed a pothole in the road. The SCA found that he had nonetheless proceeded downhill at a speed which left little room for error and for this reason he had also been negligent. In the result the court apportioned blame on the basis of 60 : 40 in favour of McIntosh.
SHIPPING AND LOGISTICS
ICS to run annual Shipping Course at Pumula Beach
The ICS intends running its highly successful and acclaimed Summer Shipping School at the lovely Pumula Beach Hotel again this year from 19 to 24 October 2008.  The course is run over a week, with top lecturers covering topics such as International Sale of Goods, Ship Theory, Shipping Economics, Chartering, Claims, Liner Shipping, Marine Insurance and more.  Your self-effacing editor is one of the lecturers, meaning that it is even more important that people should attend.
Participants stay over at the Hotel for the week and are royally entertained between lectures with Port visits, drinking of Port (just to maintain the theme) and the like.

As usual, A-Cubed Institute will be organizing the course.  For more information, contact Bob King at bobk@acubed.co.za or 031-7640972.
TAX
When is a "Group of Companies" no longer a Group?
We were disturbed to learn recently that a piece of legislation which was only due to take effect in 1 January 2009 will be retrospectively implemented from 21 February 2008.  This relates to the definition of a “group of companies” as referred to in Section 41 of the Income Tax Act (“the Act”).

Section 41 provides that a company shall not form part of a “group of companies” if that company is incorporated under the law of any country other than South Africa.  This definition, excluding a foreign company from a group, was scheduled to be effective from 01 January 2009.  

A “group of companies” is legally recognised as two or more companies in which one company (“the controlling group company”) directly or indirectly holds shares in at least one other company (“the controlled group company”) to the extent that:

· At least 70% of the equity shares of each controlled group company are directly held by the controlling group company, one or more other controlled group companies or any combination thereof;  and

· The controlling group company directly holds at least 70% of the equity shares in at least one controlled group company.

However, the Taxation Laws Amendment Bill (B13-2008) ("the Bill") which will become law at some point in time in the future, has set aside the original effective date of 1 January 2009 and replaced it with a new date, 21 February 2008.  Hence, although the Bill is not yet law, it will operate retrospectively to exclude foreign companies from the definition of a “group of companies”.
This could have the effect of prejudicing tax roll-over relief granted in terms of Part III of the Act where that relief depends on the companies forming part of a “group of companies”.  Some examples of this arise from Section 45 of the Act (intra-group transactions) and Section 47 of the Act (liquidation, winding up and deregistration transactions).
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