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Welcome to the June edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content short, light and readable.  If we don’t achieve that, please let us know.

If you are receiving this newsletter, it means that you subscribed for it or someone did so on your behalf.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to subscribe to future issues go to our website.  Back issues and a full colour version of this newsletter are available from our Archive.
We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We look forward to any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.
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AVIATION

Safety regulations bite

The Airports Company SA (ACSA) revealed this month that more than 6.8 tons of liquids, aerosols and gels have been seized since the implementation of new safety regulations at South African airports. The new measures for international travellers were introduced to comply with the International Civil Aviation Organisation (ICAO) standards and followed shortly after the abortive attempt by terrorists to blow an aircraft out of the sky using home made explosives made from common liquids.

COMPANIES

King III on the way

Judge Mervyn King, author of the King I and King II reports, is currently writing a new set of corporate governance codes, King III, which are expected to be published before the year end.  The new Code is expected to incorporate aspects of the controversial new Companies Act. It aims to plug any corporate governance loopholes arising from the new legislation, and will also deal with issues relating to audit committees, risk management, directors’ dealings and stakeholder interests. 
Its recommendations will be mandatory for all public interest companies, parastatals and institutions that fall within the financial market regulations. The report will expand on the second report, according to Judge King. 'It will be more detailed and comprehensive.' The King III report on corporate governance will contain terms for the accountability and responsibility of boards of directors towards shareholders.
The Companies Amendment Bill

The new Companies Amendment Bill is intended to replace the existing Companies Act and aims to maximise shareholder protection and prevent corporate failures by, among other things, legislating directors’ duties and imposing additional liability. 
It is currently open for public comment.  A number of organisations such as the Institute for Risk Management (IRMSA), Ethics Institute of South Africa and Institute of Directors (IOD) have already commented.  The comments of the IOD are on our website.

Each month we will focus on one aspect of the intended new legislation.  This month we focus on the liability of directors.

Draconian consequences for directors

The new Companies Amendment Bill proposes draconian consequences for directors of companies in certain circumstances.  Judge Mervyn King argues that increasing directors’ liabilities will have the effect of the country losing its best directors.  Some of the provisions in section 93 include:
A director is liable to the company, and to any other person, for any loss arising as a consequence of that director having -

· signed, or consented to the publication of - 

· a financial statement that was false or misleading in a material respect; or

· a prospectus, or a written statement contemplated in section 66, that contained an “untrue statement” (as defined)

knowing that, or with reckless disregard as to whether, the statement was false, misleading or untrue, as the case may be; or

· knowingly been a party to - 

· the reckless carrying on of the company’s business; or 

· an act or omission by a company calculated to defraud a creditor, employee or security holder of the company, or with another fraudulent purpose.

A company may however advance expenses to a director to defend litigation in any proceedings arising out of the director’s service to the company and the company may indemnify that director for litigation expenses or any liability arising out of the director’s service to the company.  The company may also acquire insurance to protect itself and the directors.

The company may not, however, indemnify a director, in respect of any actions for liability or for gross negligence, wilful misconduct or breach of trust, unless the proceedings exculpate the director or are abandoned before judgment.

If, in any proceedings against a director, other than for gross negligence, wilful misconduct or breach of trust, it appears to the Court that the director is or may be liable, but has acted honestly and reasonably; and having regard to all the circumstances of the case, including those connected with the appointment of the director, it would be fair to excuse the director, the Court may relieve the person, either wholly or partly, from the liability on any terms as the Court considers just. 
A director who has reason to apprehend that a claim will be made alleging that the director is liable, other than for gross negligence, wilful misconduct or breach of trust, may apply to the Court for relief, and the Court may grant relief to the director.

So, whilst it is not all doom and gloom for a director, the potential liabilities appear to us to outweigh the protection afforded to directors.
ELECTRONIC COMMUNICATIONS

Legal challenges to “snooping law” imminent
The Interception of Communication and Provision of Communication Related Information Amendment Bill could still face legal challenges from the telecommunications industry if it is enacted. The Bill, which is before Parliament's Justice Committee, seeks to regulate the industry, particularly cellphone companies, in an attempt to provide an instrument to combat crime. The Bill will require the complete registration of all cellphones, their SIM cards and other identification numbers, along with the full names and addresses of those buying cellphone services, contract and prepaid. Heavy penalties are provided for cellular service providers who fail to obtain and verify the personal details of all who are connected on their networks. 
A further concern for cellphone companies which have been selling prepaid services from a wide variety of formal and informal outlets is the cost implication and the practical difficulties associated with registering prepaid customers. Another provision being considered would allow the licence of a telecommunications service provider to be revoked in the case of a second conviction.
Perhaps one of the biggest concerns for cellphone companies is that a large percentage of the population is still without identity documents.  This will therefore have the direct result of a significant fall in users because they cannot be registered.


It seems likely that the telecommunications industry will launch a legal challenge to the legislation.
INSURANCE
Misrepresentations to insurers must be material
Mutual & Federal Insurance Co Ltd v JAF Da Costa, SCA Case no. 243/06
As a general principle, an insurer can avoid liability if a misrepresentation is made to an insurer which is material to the assessment by that insurer of the risk to be insured.

The Supreme Court of Appeal (SCA) earlier this month dismissed an appeal brought by Mutual and Federal Insurance Co Ltd against a judgment given in the Pretoria Magistrate’s Court (and affirmed on appeal in the Pretoria High Court) upholding an insurance claim brought by a Gauteng businessman, Mr JAF Da Costa. 

Mr Da Costa’s claim related to a Mercedes Benz vehicle which had been rebuilt using the body of a 1988 200 Mercedes Benz, the engine of a 1990 230 Mercedes Benz and an AMG kit comprising non-standard bumpers, grilles, interior trim door panels, seats and a steering wheel. This kit was on the evidence worth at least R62 000. The SCA held that in the circumstances the magistrate’s finding that the vehicle, which was damaged beyond economic repair, was worth at least R69 000 could not be interfered with. 

The insurer, however, also contended that there had been a material misrepresentation of fact because the vehicle had been described as a 1991 Mercedes Benz 230 E.  The SCA rejected this contention because no evidence had been led to show that the misrepresentation, which was innocently made, was material in any way to the risk which the insurer had to consider.
LOCAL GOVERNMENT

Bill to regulate charging of municipal service fees

The Public Administration Management Bill (not yet published) is likely to evoke strong protests from municipalities. The Bill suggests that the government is pushing to centralise and consolidate power into a single state bureaucratic machine, which it hopes will drive service delivery and smother the inefficiencies of the provinces and municipalities. Public sector trade unions will also object to the Bill's provisions. The creation of a single public service will achieve national regulation of all spheres of government within a single framework. The draft Bill, once promulgated, would repeal the Public Service Act and repeal or amend those provisions of the Municipal Systems Act and Municipal Structures Act which it regulates. 
Other controversial provisions relate to the attempt to incorporate employees such as educators and security personnel, who are governed by separate laws. The Bill also provides for the transfer of functions and employees between the spheres of government and for the creation of a single senior management service.
Public Administration Management Bill
SHIPPING AND LOGISTICS

Genuine and reasonable need for security again considered
United Enterprises Corporation & another v STX Pan Ocean Company Limited, [2007] JOL 19910 (C)


STX Pan Ocean Company (“Pan Ocean”), one of the world's largest ocean carriers, had hired a ship from its owner, United Enterprises Corporation (“United”). As a result of disputes between the parties United purported to cancel the charterparty on the grounds, inter alia, that Pan Ocean had made excessive and unlawful deductions from hire. The respondent claimed that the termination amounted to a repudiatory breach. In March 2006 it obtained ex parte a "conservatory order" from an Italian court for the arrest of the vessel in order to provide security for counter-claims, which it intended to file in arbitration proceedings in London. A month later the order was revoked, and Pan Ocean’s appeal against that revocation was dismissed because the vessel had already left Italian waters. Pan Ocean then obtained an order ex parte for the arrest of the vessel in the Cape under section 5(3) of the Admiralty Jurisdiction Regulation Act 105 of 1983. After United provided security that was satisfactory to the respondent, the vessel was released and left the jurisdiction of the Cape court.
United now applied for the deemed arrest to be set aside. Alternatively, it counterclaimed for Pan Ocean to provide security for its claims in the London arbitration proceedings. United based its claim for the rescission of the arrest order on the fact that the matter had been finally decided by an Italian court and was therefore res judicata when the arrest was ordered in the Cape. Alternatively, the Cape court should not have granted the order for the arrest of the vessel because Pan Ocean had breached the uberrima fides rule by, inter alia, failing to provide the Cape court with fuller details of the applicant's claim against it.
Held that Pan Ocean had the onus in its answering affidavit of establishing that it had had a prima facie cause of action, which was enforceable in the foreign court of its choice, and that it had a genuine and reasonable need for security. The mere fact that Pan Ocean's evidence had been contradicted did not mean that it was not entitled to the order for the arrest of the vessel. On this basis, the view of Pan Ocean's expert that the Italian court's decision had not been final was sufficient to make out a prima facie case, even though United's expert held the view that the decision to dismiss Pan Ocean's appeal was final. The Italian court's dismissal of the appeal had been akin to an order for absolution from the instance and therefore the matter was not res judicata when the Cape court granted the arrest.
Held that there was no merit in the submission that Pan Ocean had breached the uberrima fides rule. Pan Ocean's summary of the proceedings in the Italian court had been factually correct. The provision of fuller details about the proceedings in the Italian court could not have influenced the Cape judge in coming to her decision to grant the arrest of the vessel. The application to have the arrest order set aside was dismissed.
Held that in terms of section 5(3)(a) of the Act an applicant for security has to show a genuine and reasonable need. This United had not done. The applicant's counter-application for security for its claim in the arbitration proceedings in London was also dismissed.

SARS implements ADR procedures for Customs and Excise disputes
The South African Revenue Services (SARS) announced this month that they would implement Internal Administrative Appeal (IAA) and Alternative Dispute Resolution (ADR) procedures in respect of decisions taken in terms of the Customs and Excise Act.
SARS has published the Rules for both IAA and ADR.  The IAA process enables one to have an appeal dealt with internally by SARS.  If one is unhappy with the outcome, one can apply for ADR.

The application form DA52 can be found on our website.  This explains the rules and procedures for ADR.  Although we have some concerns about the objectivety of the facilitator of disputes referred to ADR as he will be a SARS employee, nonetheless the initiative is to be welcomed as a move to streamline the resolution of disputes with SARS over Customs issues.
TAXATION
Illegal and fraudulent earnings taxable

MP Finance Group cc v Commissioner for South African Revenue Service, [2007] SCA 71 (RSA)
The Supreme Court of Appeal (SCA) recently confirmed the principle that even ill-gotten gains are taxable.

The SCA held that pyramid scheme swindlers must pay tax on their takings. The case involved an illegal and fraudulent scheme operated by Marietjie Prinsloo under various guises from 1998 to 2002. The liquidators objected to the tax assessments on the grounds that the 'income' being assessed by SARS was obtained through fraudulent means. The court held that although the scheme made its money by illegal means, such money was in fact the income of the scheme. The operators of the scheme took the money received for their own benefit and had no intention to comply with any supposed contracts with the investors. The decision, although legally correct, may seem morally flawed because the victims of the scheme have not been considered for compensation. However, an underlying principle of tax law is that the authorities cannot seek to tax what makes business sense, or what ought to have been. Rather, it seeks to tax the actual result. For example, it would be incorrect for SARS to seek to tax money invested at a low rate of interest based on a higher rate that the investor could have earned had they shopped around. SARS must tax the actual interest earned - the fact that this is less than the optimal amount commercially available, is irrelevant.
The principle can presumably be extended to all sorts of illegal income such as bribes, income from prostitution and the like.

Stamp duty on leases changes
On 17th May 2007, following an announcement of the Minister of Finance during February 2007, that no stamp duty will be imposed on short term lease agreements of fixed property, SARS made  the following announcement with regard to lease executed on or after 1 June 2007.

Long Term Agreements

Leases with a term of longer than 5 years will be subject to duty at a flat rate of  0.5%

Short Term Agreements 

The duty on the short term leases (i.e. a lease with a period of 5 years or less) will be abolished.

Indefinite Agreements

Previously, in respect of leases for an indefinite period, stamp duty was calculated on a rental for a period of 2 years. Such agreements entered into on or after the 1st June 2007 will now be regarded to be for a period of 5 years. As such they will in any case be exempt from the payment of stamp duty by reason of the exemption applying to short term leases.

Leases with definite and indefinite period

Where a lease endures for a definite period (10 years) which is followed by an indefinite period (example 5 years) the lease must be stamped for the  total period which, in the case of the example given, will be 15 years.

Continued, renewed or extended agreements

All lease agreements must be stamped for the total period of the lease (including any renewal or extension period) irrespective of whether the renewal or extension of the lease should be in writing or not. Previously, in respect of the renewal period and where the lease had to be renewed in writing, stamp duty would be payable in respect of the renewal period only upon the renewal of the lease.

Short Term Agreements Executed Before the 1st June 2007 with Consideration Quantifiable after 1st June 2007

Where a lease for period of 5 years or shorter was concluded before 1st June 2007, and any consideration only becomes quantifiable after 1st June 2007, no stamp duty will be payable.

Leases where the Consideration exceeds the value of the Property

In respect of agreements where the consideration exceeds the value of the property and the value of the property is determined in accordance with the provisions of the Transfer Duty Act, duty is limited to 8% of the value of the property concerned. Note however that where a VAT vendor purchases property and transfer duty is paid, that Vat vendor claim a deemed input credit in an amount equal to the transfer paid. This deemed input credit is, however, not available in respect of stamp duty paid.
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