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Welcome to the June edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content short, light and readable.  If we don’t achieve that, please let us know.

If you are receiving this newsletter, it means that you subscribed for it or someone did so on your behalf.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to subscribe to future issues go to our website.  Back issues and a full colour version of this newsletter are available from our Archive.
We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We look forward to any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.
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AVIATION

Passengers can sue for long delays
A passenger has successfully sued SAA for damages arising out of a delay to a flight from Amsterdam to Cape Town in 2005.  The delay was brought about by a strike.  The passenger was awarded about R15 000 by an Amsterdam civil court in line with a European Union regulation that orders compensation payable for passengers on a flight originating from any EU member state that is delayed for more than four hours and is longer than 3 500km.

The passenger said he had launched a campaign to mobilise other passengers who were also affected by flight cancellations. According to the ruling, even though SAA said the strike made the cancellation beyond its control, the judge ruled nonetheless that SAA was liable because the airline had failed to avoid the strike and had made no attempts to re-book the passenger on an alternative flight when information about the strike was available two weeks earlier.
This ruling appears to pave the way for similar actions against SAA and other airlines.  It remains to be seen whether a South African court would adopt a similar approach.
BLACK ECONOMIC EMPOWERMENT

Guide to B.B.E.E.E. Codes of Practice

The DTI has introduced an interpretative guide to the B3E2 Codes of Good Practice. 
Interestingly, small businesses with annual turnover below R5m are not only exempted from the scorecards, but are deemed to be superior BEE contributors. 

Some of the issues to arise include: 

· pension funds can potentially be scored for empowerment or left out of equity ownership; 

· certain entities such as non-profit companies, pension funds, medical schemes and insurance funds can be excluded from calculation of ownership up to 40%; 

· 40% of the maximum on ownership is available where black shareholders sell shares after a BEE; 

· private equity funds will be owned and controlled by BEE people if three criteria are met; 

· foreign-owned companies do not have to sell SA shares if other empowerment criteria are exceeded; and 

· an entity will have to choose four of the seven elements if annual turnover between R5m and R35m. 

There is a comprehensive definition of black people, although it talks about people who would have been able to have been naturalized prior to the new Constitution but for apartheid laws: this seems to be conjectural at best. Black people are defined thus:
The term "black people" includes all African, Coloured or Indian persons who are South African citizens by birth or by descent or who were naturalised prior to the commencement of the interim constitution in 1993. In addition, the term also includes black people who became South African citizens after the constitution’s commencement but who would have been able to be naturalised prior to this, were it not for the Apartheid laws which prohibited naturalisation of certain persons.

This means that an African, Coloured or Indian person who was not a South African citizen before the commencement of the interim constitution in 1993 but who would have been entitled to apply to be naturalised prior to 1993, will also be considered a black person for the purposes of benefiting from the policy objectives of B-BBEE. 

It has also been stated that there will not be a cap on BEE credentials of individuals. 

A complex issue remains the making of complicated and expensive employment equity reports required by designated employers in effect applicable to smaller business that wish to build their employment equity code.

COMPANIES

The Companies Amendment Bill

The new Companies Amendment Bill will now only come into force on 1 January 2010 according to the Department of Trade and Industry.  The Bill will be enacted next year in July, promulgated in October/November 2008, but there will then be a 13 month delay to enable companies to get their affairs in order before the Act becomes law.  The DTI have acknowledged that the reform of the Companies Act is long overdue and represents the first significant review of SA company law in over 30 years.
Each month we will focus on one aspect of the intended new legislation.  This month we focus on the new form of companies.

The new Act will create two new types of company, Closely Held Companies (CHC’s) and Widely Held Companies (WHC’s).  All existing companies and close corporations will have to convert to one or the other form.  The Bill anticipates that CC’s will have 10 years within which to convert.
The Bill significantly reduces regulatory and compliance burdens on smaller companies, whilst enhancing corporate governance requirements for larger companies.  We will discuss these in later newsletters.

The Act says that every for-profit company is either a widely held company, or a closely held company.  A for profit company is a Widely Held Company (“WHC”) if the company’s Memorandum of Incorporation

· permits it to offer any of its shares to the public;

· limits, negates or restricts the pre-emptive right of every shareholder; or
· provides for the unrestricted transferability of any of its shares; or 

· a majority of its shares are held by another widely held company, or collectively by two or more related or inter-related persons, any one of which is a widely held company.

A company is a Closely Held Company (“CHC”) if it is not a WHC.  There are three types of CHC’s:

· Those owned by a single person or a related person;

· Those where all directors are also the shareholders;

· All others which are not WHC’s.

A company is a Public Interest Companies (“PIC”) if it is:

· a WHC; or

· a CHC, or a not for profit company, that  is predominately engaged in activities within one or more of the following categories:
· taking deposits from the public or exercise a public trust;

· having a substantial or significant impact on the environment;

· contributing to public health; or 

· supplying or maintain essential goods, services or infrastructure.

or
· at the time a determination is made, satisfies any two of the following three criteria:

· its average asset value, combined with the average asset value of any related or inter-related juristic person, over the preceding three years exceeds the threshold asset value of R25 million or R10 million respectively for for-profit and not for profit companies;
· its average annual turnover, combined with the average annual turnover of any related or inter-related juristic person, over the preceding three years exceeds the threshold annual turnover value of R50 million or R20 million respectively; or 
· its average number of employees, combined with the average number of employees of any related or inter-related juristic person, over the preceding three years exceeds the threshold of 200 or 50 employees respectively.
A not for profit company does not automatically enjoy any particular tax-exempt status, but must apply all of its assets and income, however derived, to advance its stated objects, as set out in its Memorandum of Incorporation; and may directly or indirectly, alone or in concert with any other person carry on any business, trade or undertaking consistent with or ancillary to its stated objects.

An incorporator,  member or director, or person appointing a director, of a not for profit company may not directly or indirectly receive any financial benefit or gain from the company, other than reasonable remuneration for work done, or compensation for expenses incurred, to advance the stated objects of the company.

Fiduciary duties of directors under the spotlight
Gihwala NO & another v Brown NO & others (the Fidentia case)
The first respondent, J Arthur Brown, was the trustee of a family trust, of which his wife, the second respondent, and a third respondent were also trustees. Brown had been in control of a group of companies which had provided services involving the management of investment funds as contemplated under the Financial Advisory and Intermediary Services Act 37 of 2002. After an investigation by the Financial Services Board, conducted in terms of the provisions of the Inspection of Financial Institutions Act 80 of 1998, it was established that the companies were being run single-handedly by Brown and without proper accounting records. The companies were placed under curatorship of the two applicants who found prima facie evidence that Brown and his co-respondents were the principal protagonists in the collapse of the group. Brown and another director had been charged with criminal acts.

The trust, of which Brown was a capital beneficiary, had been created for the purpose of hiding the theft of funds from the group. Investor funds in one of the companies had been used to purchase an immovable property and have it registered in the name of the trust. Thereafter a sum of R1,5 million was refunded to Brown and not to the company from which the funds had been drawn. The value of the property had since increased substantially. The applicants now applied for forfeiture of the property to the company from which funds were taken. Their application was based on the breach of a director's fiduciary duty under the common law and under section 234 of the Companies Act 61 of 1973 ("the Act").
The court held that a director's fiduciary duty, inter alia, to avoid conflicts of interest between the directors and the company involves a rule against "self-dealing" and a duty of disclosure, i.e., "fair-dealing". To amount to fraud, a non-disclosure must be wilfully committed. Courts must look at substance, not form, such as the manipulation of funds under the cloak of ostensibly lawful acts. A company may claim any profits made by the director as a result his transactions. In the widest sense, a profit means any benefit flowing from the misappropriated funds taken in breach of a fiduciary duty. It was the first respondent's duty to purchase the property for the company and not for himself as the "alter ego" of the trust, in which there was no distinction between enjoyment and control.

It was also held that in terms of section 234 of the Act a director has a duty to disclose in writing to the directors of the company transactions in which he has any material interest, whether directly or indirectly. A failure to do so is an offence.
Finally, the court held that the remedy for breach of a fiduciary duty is sui generis and the remedy may take different forms depending on the circumstances. Brown’s conduct fell foul of the common law and the statute. As trustees, they were ordered to forfeit their rights and interest in the immovable property and to pay the costs of the application jointly and severally on an attorney and client scale.

EXCHANGE CONTROL
Transactions without Excon approval may be invalid
The application of Excon restrictions to the transfer of intellectual property (“IP”) and shares to a non-resident was originally considered in the unreported 2001 decision in Couve and Another v Reddot International. It was held in that case that the transfer of such assets to a non-resident without the approval of the Exchange Control Department (“Excon”) of the Reserve Bank was void.

The Court held that the assignment of rights in and to foreign patent applications to a non-resident constituted the transfer of the right to receive future royalties, which constituted an export of capital and was an offence in terms of Regulation 10(1)(c) of the Excon regulations which prohibits the export of capital without Excon permission.

This decision apparently conflicts with an even earlier judgment in Barclays National Bank v Brownlee where the court concluded that a contravention of the prohibition under Regulation 3(1)(e) did not imply that the particular transaction was null and void.  This conclusion was based on a common law principle that an illegal transaction is not necessarily void if a fine or similar penalty can be imposed instead of voiding the transaction.  The principle is based on the premise that voiding transactions can have an inconvenient knock-on effect and penalties might be preferable.

The latest decision on Excon compliance, Pratt v First National Bank Limited & others (not yet reported: heard 31 January 2007 in the High Court, TPD) dismissed the decision in the Brownlee case, implying that there is no scope for Excon to retrospectively “ratify” a transfer of IP and shares to a non-resident.

The Pratt case also held that an agreement, in terms of which shares are sold or transferred to a person outside the Republic, constitutes an export of capital. Given that South African law recognises that the location of a share is the place where the share register of the company is kept (i.e. in South Africa), the decision appears to be at odds with South African law.

Although the Couve and Brownlee cases appear to be at odds with each other, the Court distinguished the former from the latter where it was held that the granting of credit to a resident, relying on security provided by a non-resident in contravention of Regulation 3(1)(e), did not imply, under the particular circumstances, that the transaction was null and void.
 
In the Pratt case the Court expressed support for the decision in the Couve case and dismissed the decision in the Brownlee case saying that the transactions were null and void.
 
However, one of the principles to come out of the Pratt case was that the “endorsement” of a share as “non-resident” by an Authorised Dealer Bank can be regarded as evidence that the transaction was endorsed pursuant to the provisions of Regulation 14, which implies that the transferability was approved by Excon and a transfer would thus not contravene the prohibition under Regulation 10(1)(c). 

The message therefore is firstly to ensure that any potential capital export is approved by Excon and secondly to endorse shares held by off-shore interests as “non-resident”.
HEALTH

Genetically modified maize may be a significant health hazard

Although this is not strictly of legal relevance to readers, I thought that it would be helpful to create an awareness for readers of some of the issues surrounding genetically modified (GM) foods. 

A recent Sunday Times report says that the government is assessing the safety of GM maize following controversy over its effect on laboratory rats that ate NK603 during a 90-day trial. A report, commissioned by Greenpeace, said there were 'statistically significant' effects on the blood and organs of laboratory rats.  The rats fed the GM maize suffered liver and kidney toxicity and differences in weight gain between males and females. NK603 is licensed in SA and is eaten in certain maize products, but the report says more tests are needed before it is deemed safe for consumption. The report also contains a detailed analysis of the Monsanto Company’s own health and safety trial of NK603, which similarly found significant differences between rats fed NK603 and other maize. Unsurprisingly, Monsanto said the differences pose no health or safety risk.
INSURANCE
Misrepresentations to insurers must be material
LEGAL STATUS

Age of majority drops to 18

With effect from 1 July the age of majority dropped from 18 to 21.  Apart from the legal consequences, which we discuss below, one wonders if this means the end of the 21st birthday party and a greater emphasis on the 18th?

What this means in legal terms is:

· From the age of 18, all young adults will be entitled to conclude valid contracts such as:

· enter into insurance policies;

· take out bonds;

· conclude loan agreements;

· undertake major debts;

· buy houses and cars, etc.,

all without the assistance or even the knowledge of parents. Children need to understand the consequences for themselves of signing contracts: they are bound and totally responsible for their obligations. 

· Young adults will be capable of entering into marriage without the consent or even the notice of parents. Marriage is one of the most significant decisions we make in life, and to do so at the age of 18, unassisted, is arguably (in my humble opinion) too soon.
· Getting married includes deciding on which matrimonial property regime has to apply to the marriage (in or out of community of property). Again, this is not a decision to be taken lightly.

· Daughters who have children out-of-wedlock will hereafter have to enforce the duty of maintenance against defaulting fathers from the age of 18 without the assistance of their parents.

· On the other side of the coin, maintenance for minor children of divorced parents might cease at 18 rather than 21 in terms of maintenance court orders.  However, as the duty of support continues until a child is in fact self-sufficient, this could have the result of an indigent 18 year old having to litigate against his or her father in his or her own name.
Parents will unquestionably have to start teaching responsibility to their children a lot earlier.

SHIPPING AND LOGISTICS

Ports Regulator seeks its CEO
The Ports Regulator has advertised for a CEO in its first move to appoint a permanent complement of staff.  Although the Board has made significant progress towards the establishment of an operational regulator, it is expected that once the CEO has been appointed, operational aspects of the Regulator should start moving a lot quicker. 
SARS (Customs) required to expedite investigations
CSARS v Trend Finance (Pty) Ltd & Another SCA Case 162/2006
In 1999 Trend Finance (Pty) Ltd, a Cape Town based company, imported three consignments of cheap shoes manufactured in China into South Africa to be sold by Pep Stores and Foschini. The Controller of Customs, Cape Town, seized all of the consignments pending an investigation as to whether their value had been under declared, but released them on payment by Trend Finance of security of R900,000. The Controller subsequently demanded over R1 million in additional duty, VAT and penalties in respect of the first consignment, but made no determination in respect of the second and third consignments. 

The Cape High Court set aside the penalty, but confirmed the Commissioner’s decision that the additional duty was payable in respect of the first consignment. The Commissioner did not appeal the order setting aside the penalty. Trend unsuccessfully appealed against the additional charges imposed. The Cape High Court ordered the Commissioner to return the security held by SARS in respect of the second and third consignments. The SCA upheld the order on the basis that the Commissioner had had more than a reasonable time to investigate whether the value of these consignments had been under-declared and found that the further detention of the money paid as a security was unlawful. The Commissioner was accordingly ordered to repay the R900 000 which he had held since 1999 in respect of those consignments. 

TRUSTS
Trustees’ authority in the limelight

Thorpe v Trittenwein 2007 (2) SA 172 (SCA)
This was a judgment dealing with the requirements for the signature of agreements of sale or purchase of immovable property on behalf of trusts. The trustees of a particular trust wished to purchase immovable property from one Trittenwein.  Trittenwein thereafter applied to set the agreement aside, relying on non-compliance with Section 2(1) of the Alienation of Land Act. 
The agreement was signed by Brian Edward Thorpe (the founder of the trust) as trustee. Neither of the other two trustees signed the agreement. In an application by the trustees (and another) to declare the agreement valid, they contended that Thorpe had been orally authorised by the remaining two trustees to enter into the agreement. It was further contended that such oral authority had in any event been subsequently ratified in writing. The issues which arose were, firstly, whether (in the absence of a contrary provision in the trust deed) Thorpe alone could bind the trust, and secondly, whether the subsequent ratification by the remaining trustees validated the agreement.
The Supreme Court of Appeal held that in the absence of the joint decision of the co-trustees (or the majority of the trustees if that is all the trust deed requires), the assent of a single trustee to a contract will not bind the trust as co-trustees are legally required to act jointly. Hence the agreement of sale was void from the outset.  With regard to the issue of the subsequent ratification by the co-trustees, the Judges held that there can be no ratification of a contract which is void from the outset.
It is therefore important as a trustee, director or other person acting for a juristic person that all formalities are complied with from the outset.
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