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31 AUGUST 2008
Welcome to the August 2008 edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content light and readable.  If we don’t achieve that, please let us know.  

If you are receiving this newsletter, it means that you subscribed for it or that someone did so on your behalf or that it was forwarded to you by a friend.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to receive your own free copy, subscribe here.  Back issues and a full colour version of this newsletter are available from our Archive.
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We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We would welcome any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.



CONTRACTS
· Terms of a contract must be certain and clear
· Exemption clauses can be attacked 

· Requirements for a tacit agreement restated
INSURANCE
· Exemption clauses can be attacked 
SECURITY 
· What if your security company shoots someone?
SHIPPING AND LOGISTICS

· Per package limitation calculated by reference to weight of cargo damaged
· ICS to run annual Shipping Course at Pumula Beach
TAX
· SARS can only argue on one front
[image: image2.png]



CONTRACTS
Terms of a contract must be certain and clear
In the recent case of Gatri & another vs. Melk & another (case number 5363/06 Orange Free State Provincial Division) the dispute concerned the sale of immovable property and the validity of the contract.  Gatri & another (the purchasers) approached the court for an order directing the sellers to take the necessary steps to effect transfer of the immovable property into the name of the purchasers.  In response, the sellers disputed that they were a party to the contract and specifically disputed that they had signed the contract.  

More particularly, they argued that the agreement was incomplete because the identity of the parties was not clear nor were they identifiable, the property was not properly described and the mode of payment was undetermined.  Although the purchasers admitted that the description of the property and the identity of the parties had not been properly dealt with in the document, they still maintained that there was sufficient clarity for the agreement to be valid.

The court reiterated that the general rule is that a party to a contract which has been integrated into a single and complete written document may not contradict, add, amend or modify the contract by reference to extrinsic (external) evidence and in that way redefine the terms of the contract.  In the present case, the main issue was that the mode of payment of the purchase price had not been stipulated in the agreement.  The court therefore held that, in the context of the general rule, the agreement was unenforceable and the application was therefore dismissed.  The message, therefore, is that in any agreement, it is absolutely vital that every detail be properly specified in order to avoid vagueness and uncertainty.  As a minimum, there are specific basic principles which give rise to a sale including the identity of the parties, the proper description of the goods to be sold, the price, the mode of payment of the purchase price and the time and mode of delivery.

Exemption clauses can be attacked 

In the recent Supreme Court of Appeal decision in Mercurius Motors vs. Lopez 2008 (3) SA 572 (SCA), Lopez delivered his car to Mercurius Motors for repairs.  This brought into being a contract of depositum.) (NOTE: When someone delivers something into the safe keeping of another person, that is called a contract of depositum and the depositary (i.e. the person looking after the thing) is obliged to return the thing to the depositor in the same good order as when he received it.)  

Whilst the vehicle was with Mercurius Motors (the depositary), it was stolen when thieves broke into the premises.  Apparently the keys of the vehicle were easily accessible to the thieves.  

Lopez sued Mercurius Motors for the value of the vehicle.  The latter said that they had an exemption clause on their documents which said that Mercurius Motors would not be liable in any way whatsoever or be responsible for any loss or damage sustained from unlawful acts, including gross negligence, of its representatives, agents or employees.  This is a common clause which one finds in this type of situation.  

The SCA, however, approving the decision of the earlier court, said that such a clause undermined the very essence of the contract of depositum.  For that reason, if such a clause was to stand, it should be brought very clearly and pertinently to the attention of a customer who signs a standard form contract.  In this case, the SCA judged that the exemption clause was inconspicuous and barely legible.  It therefore could not be relied upon by Mercurius Motors because they had not brought it properly to the attention of the customer.

The message, therefore, is that if readers have exemption clauses in their own contractual documents, these must be very pertinently brought to the attention of the customer.  For guidance on the best ways to do so, please feel free to contact Andrew Pike & Associates. 

Requirements for a tacit agreement restated

In the case of Scopeful 130 (Pty) Ltd vs. Mechani Mag (Pty) Ltd 2008 (3) SA 483(W) Scopeful, the lessor of commercial property, applied for the ejectment of Mechani.  Scopeful said that a written contract of lease with Mechani, in terms of which the latter was in occupation of the property, had expired.  Mechani tried to resist the ejectment by alleging that there was an oral tacit agreement between the parties in terms of which it could be ejected from the property only after receiving a reasonable notice which, it alleged, amounted to eight or twelve months.  However, Mechani was unable to provide any evidence on the basis of which the alleged tacit agreement could be inferred.

A tacit agreement is one which has not been specifically stated, but which can be constructed or inferred from the facts surrounding the agreement.  The court, however, granted an ejectment order with costs saying that Scopeful had shown that it was the owner of the property, that Mechani was in occupation and that the lease between the parties had expired.  The court also discussed the two tests for determining whether a tacit agreement existed or not.  The traditional test was described as follows:  in order to establish a tacit contract it was necessary to show by a preponderance (balance) of probabilities unequivocal conduct that was capable of no other reasonable interpretation than the parties intended to, and did in fact, contract on the terms alleged.  

On the other hand, the “minority test” which had also been expressed by some courts said that a tacit contract was established where, by a process of inference, the court could conclude that the most plausible, probable inference from all the relevant proved facts and circumstances was that a contract came into existence.  

There is no definitive statement as yet as to which is the correct approach, but nonetheless it is clear that, for a tacit contract to exist, it is necessary to look at the actual conduct of the parties involved and see whether a contract can be inferred based on all of the facts relating to that contract.  
INSURANCE

Insurers must prove that insureds fall within exclusion clauses
In the recent Transvaal Provincial Division case of Jooste v Mutual & Federal Versekeringsmaatskappy Bpk (case no. 21772/05) the plaintiff, Jooste, claimed from the defendant (the insurer) the sum of R230 000 (later agreed at R200 000) being the value of his vehicle written off in an accident and insured by the defendant. Mutual & Federal repudiated the claim on the basis that Jooste had been involved in a race, had been under the influence of alcohol and had driven at an excessive speed at the time of the accident.  These acts were the subject of clauses in the insurance policy which excluded the insurer's liability.
The court held that there was a valid agreement of insurance between the parties covering the plaintiff against accidental damage to his vehicle. The insurer bore the onus of proving that, in terms of special clauses in the contract, it was excluded from liability because the vehicle was being used in a race, the plaintiff was under the influence of alcohol and had driven at excessive speed. 

While the evidence disclosed that the vehicle was worth R200 000 and had been written off in an accident, the insurer had failed to prove that the defendant had been involved in a race and was under the influence of alcohol at the time of the accident. The insurer was therefore obliged to compensate the plaintiff in the sum of R200 000 (less the excess payable of R1 500). Judgment was granted for the plaintiff in the sum of R198 500 with interest and costs.

SECURITY
What if your security company shoots someone?
In the recent case of JH Saayman vs. CA Visser (2008 SCA 71) the court considered the liability of a homeowner in circumstances where a security guard employed by him shot and killed someone.
In this case, the homeowner (Mr. Visser) had employed an independent security company who posted an armed guard at his house.  The claimant’s son, Gedeon Saayman, a sixteen year old boy, had entered the property of Visser at a time when he was inebriated in order to play a prank with a friend.  Whilst he was on the property, the security guard shot and killed Gedeon.  Gedeon’s father then sued the security company, the guard and, in a separate action, Visser.  The security company and guard did not defend the actions against them and judgment was given against them, but neither of them was able to pay the judgment amount.  

The action against Visser was based on the argument that he had been negligent in that a reasonable homeowner in his position would have realised the danger of employing an armed guard in a residential area, would have foreseen the possibility that trespassers would be injured and would have taken the necessary steps to guard against that eventuality.  Saayman contended that the area where the guard was stationed should have been well lit, the public should have been warned about his presence by way of a prominent sign and he should have been instructed beforehand first to discharge two blanks and thereafter only to use live ammunition.

On appeal, the Supreme Court of Appeal confirmed the decision of the lower court that Visser could not be held responsible for the actions of the security company and its guard.  Visser had taken steps to assure himself that the security company and the guard were competent to carry out the task.  The other actions which Saayman said Visser ought to have taken were regarded as unnecessary or unrealistic by the court.  It would seem, therefore, that the appointment of a competent security company should be sufficient to avoid liability by the owner of a property.  

However, if the owner of a property had given strict instructions to a security company to shoot to kill, for instance, then the position might be different.  One issue that has always been of concern is that security companies very often ask for indemnities from homeowners in the event that they should kill or injure someone in the course of their duties.  We have always been of the view that the acceptance of such a liability by the homeowner would potentially jeopardise his insurance cover for public liability.  Insurers will usually not provide cover to an insured where the latter has taken on a contractual liability, which is the case when one provides an indemnity.  
Accordingly, although this case appears to set the homeowner’s mind at rest, readers are cautioned to ensure that they do not interfere in the job of a security company or give any orders to the security company which might attract liability to the homeowners themselves.

SHIPPING AND LOGISTICS
Per package limitation calculated by reference to weight of cargo damaged

We are grateful to Mr Angus Stewart S.C. for bringing the recent English decision of Serena Navigation Ltd v Dera Commercial Establishment (The 'Limnos') [2008] 2 Lloyd's Rep 166 (QBD) to our attention.

There has long been an issue with regard to the proper interpretation of Art. IV Rule 5(a) of the Hague-Visby Rules, namely whether the weight (or package) limitation figure is calculated with reference to the weight (or number of packages) of the whole consignment of cargo or with reference to the weight (or number of packages) of only the cargo that was actually lost or damaged.  There has been no clear authority on the point anywhere in the world.  The best authority has been a judgment by Bingham J, as he then was, in a Warsaw Convention case which held that under that Convention the limitation is to be calculated with reference to the total cargo handed over to the carrier.

There is now authority on the point under the Hague-Visby Rules.  See Serena Navigation Ltd v Dera Commercial Establishment (The 'Limnos') [2008] 2 Lloyd's Rep 166 (QBD).  The court, after an extensive analysis, concluded that the limitation is to be calculated only with reference to the cargo actually lost or damaged and not with reference to the whole consignment.  It is believed that the judgment will go on appeal.  The decision was with regard to a cargo of wheat of which a small proportion was wet damaged.  The carrier claimed the limitation with reference to the amount of cargo actually damaged whereas the cargo interests claimed the limitation with reference to the mass of the whole consignment.
ICS to run annual Shipping Course at Pumula Beach: 19-24 October
The ICS will again be running its highly successful and acclaimed Summer Shipping School at the lovely Pumula Beach Hotel this year from 19 to 24 October 2008.  The course is run over a week, with top lecturers covering topics such as International Sale of Goods, Ship Theory, Shipping Economics, Chartering, Claims, Liner Shipping, Marine Insurance and more.  Your self-effacing editor is one of the top lecturers, meaning that it is even more important that people should attend.

Participants stay over at the Hotel for the week and are royally entertained between lectures with Port visits, drinking of Port (just to maintain the theme) and the like.

As usual, A-Cubed Institute will be organizing the course.  For more information, contact Bob King at bobk@acubed.co.za or 031-7640972.

TAX
SARS can only argue on one front
In precedent setting ruling, the Income Tax Special Court has found that SARS can no longer argue on two fronts. SARS now has to be careful about the approach it chooses when it goes to court, as it only has one shot at its target. SARS has decided to appeal the decision in ABC v SARS, a case which revolved around ABC's borrowings of R96m for the forward purchase of maize, of which it used R50m, but deducted interest on the full amount. SARS argued that the trade was simulated. It also argued in the alternative using the previous anti-avoidance section 103. The judge found that the transaction was not simulated and that SARS could not argue in the alternative. It could choose only one argument. 
Ruling (PDF file)
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