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Welcome to the April edition of Pike’s Law Monthly, our legal window to the South African legal and business scene.  We intend keeping the content short, light and readable.  If we don’t achieve that, please let us know.

If you are receiving this newsletter, it means that you subscribed for it or someone did so on your behalf.  Should you no longer wish to receive the newsletter, please click here in order to unsubscribe.  If you received this as a forward, to subscribe to future issues go to our website.  Back issues and a full colour version of this newsletter are available from our Archive.
We will cover a variety of topics in each edition.  If there is sufficient demand for particular subjects such as shipping, we will in future carry dedicated newsletters on specific subjects.

We will be mailing out our newsletter at the end of each month.  If you would like a friend to receive it, please feel free to forward it.  We look forward to any comments you may have.

Feel free to re-print any article, but please acknowledge its source if you do so.
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SHIPPING AND LOGISTICS
Customs permits for vehicles in transit disallowed

CLEARING AGENTS, RECEIVERS AND SHIPPERS V THE MEMBER OF THE EXECUTIVE COUNCIL: TRANSPORT, KWAZULU-NATAL AND 2 OTHERS. 659/05. 28 MARCH 2007 (Supreme Court of Appeal). 
All motor vehicles must be registered and licensed in accordance with the National Road Traffic Act 93 of 1996. Regulation 84 provides for unregistered and unlicensed vehicles to be operated on a public road temporarily under a temporary or special permit. It is intended as an interim measure and cannot be used to facilitate the transport of vehicles, using their own power, from a South African port to a neighbouring country.

The main appeal in this case arises in the following circumstances. There is a large market for imported second-hand motor vehicles in South Africa’s neighbouring countries, because they are more expensive when purchased in South Africa. The appellant’s members exploit this market by sourcing the vehicles from foreign countries, and then ship them to Durban from where they are driven to neighbouring countries.
This was achieved in terms of Regulation 84 of the Customs and Excise Act 91 of 1964 which facilitates the removal in bond of the imported vehicles on South African roads to foreign destinations. Thus once the vehicles were physically offloaded from a ship, the appellant’s members applied for three-day ‘special permits’ to enable them to be driven to a roadworthy testing centre to obtain certificates of roadworthiness. Thereafter twenty-one day ‘temporary permits’ were issued to facilitate their being driven to foreign destinations on South African roads.

In February 2005 the National Department of Transport, was advised that Regulation 84 does not permit the issue of temporary and special permits to facilitate the transportation of these vehicles from the port of entry to foreign countries. The Department’s Director-General accordingly issued a directive in May 2005 that the practice be discontinued. In response, the appellant sought a declaratory order, that Regulation 84 authorises ‘the issue of temporary and special permits in respect of imported second hand motor vehicles intended to be driven in transit on South African roads, for the purposes of export’. The application was dismissed in the Durban High Court. The appellant then approached the Supreme Court of Appeal, the main question being whether Regulation 84, properly construed, authorises the issue of temporary and special permits for the purpose of enabling vehicles to be driven on South African roads from the port of entry to our neighbouring countries.

The court held that Regulation 84 allows for a temporary permit to be issued ‘if a motor vehicle is to be registered and licensed in terms of this Chapter’ (Chapter IV) of the Act. The clear purpose therefore, is to allow for vehicles to be driven on the roads pending their registration in accordance with the regulations.
The vehicles under consideration are not intended to be registered under the Regulations because they were (at least ostensibly) destined for over-border countries and on that ground alone the appellants were not entitled to permits. The appeal was dismissed with costs. 
Judgment


Lawsuits likely against NPA for fees for non-existent helicopter services 

Business Report reported this month that the National Ports Authority (NPA), a division of Transnet, is facing a possible claim for more than R1 million from a foreign ship owner, and others are threatening to follow suit over charges for a non-existent helicopter service at the Richards Bay port.

A spokesperson for the Association of Ships' Agents and Brokers of Southern Africa (ASABOSA) and the Association of Shipping Lines (ASL), who declined to be named, said yesterday: "One major foreign ship owner, who has berthed more than 200 vessels at Richards Bay since the loss of the [helicopter], has commenced a legal claim against the NPA [to recoup] the huge sums of money charged by them for a premium service not provided."

Other ship owners were said to be doing likewise, either directly or through their agents, he said.  ASABOSA and ASL represent the interests of local and international ship owners whose vessels call at South African ports.

The Richards Bay port helicopter was involved in an accident in September 2005 in which one crew member died. Since then there had been no helicopter service at the port, despite promises by the NPA to resolve the situation, the spokesperson said.  John Dludlu, the spokesperson for Transnet, said: "Our division, the NPA, will be taking delivery of a new helicopter in due course, after which the service will resume."

The spokesperson for ASABOSA and ASL said that since the accident, pilot delivery at Richards Bay had been via boat, which "is slow, inefficient and liable to serious delays during the frequent inclement weather". 

However, the pilotage fee at Richards Bay, which is far higher than that of other ports, has been increased by 5.6 percent to about R12 384 for the year to March 2008. 

In Durban the pilotage fees also rose by the same amount to about R7 443. 

In the ports of Cape Town and Saldanha, which do not have regular helicopter services, the pilotage fees are about R2 537 and R3 869, respectively.

ASABOSA said all attempts to resolve this matter with the NPA had failed.

	


http://www.busrep.co.za/index.php?fSectionId=563&fArticleId=3775760
CONSUMERS
Consumers move into a new era of protection

The Consumer Protection Bill heralds a new era of legal protection for the public and a new world for businesses that deal directly with consumers, according to Moneyweb. The second draft of the new Bill, due to go before Parliament in June, sets out the significant changes that will be govern suppliers and consumers in their relationships. A third draft is expected. The new Bill will enable consumers to enforce rights, which, though existing under our common law, have been difficult to enforce. The Bill will also open the door to the possibility of class actions, which are rare in SA. In terms of the Bill, every consumer will have legally established rights. Those will ensure that cash refunds and contract cancellations become easier and cheaper for consumers. Pick 'n Pay CE Nick Badminton is concerned that retailers will become liable for faulty goods from suppliers, even though no inherent negligence by the retailer can be shown. 
COURTS
Appeal Court confirms jurisdiction for lower court
The Supreme Court of Appeal confirmed this week that a High Court has jurisdiction over a matter if the nature of the relief claimed involved immovable property situated within its area of jurisdiction. The court dismissed an appeal by Yagambaram Moodley, who said the Durban High Court did not have jurisdiction to entertain the action launched by Nedcor Bank to recover money Moodley owed to the bank. ‘It has long been considered a sufficient basis for a court to exercise its jurisdiction over a matter if the nature of the relief claimed involves immovable property situated within its areas of jurisdiction, even where the court has no power over the defendant or because the cause of action does not arise in the area,’ said the court. The judge said this approach was based on the principle of effectiveness, by which the court had power to grant the relief claimed and to enforce it directly within its area of jurisdiction.
Judgment


ELECTRONIC COMMUNICATIONS

SIM card info sought under amendment to Interception and Monitoring Act
In another incursion into privacy, laws that give the government the power to intercept and monitor everyone's communications will also make it compulsory for the cellphone numbers of all SA cellphone users to be registered with the interception authorities before the end of the year Parliament is considering amendments to sections of the Interception and Monitoring Act, one of which would make it compulsory for every cellphone SIM card to be registered, failing which the service would be discontinued. Under the proposed amendment, all telecommunications networks and service providers will have to ensure that all the SIM cards of their customers' phones are registered. Failure to do so will be a criminal offence.
ENVIRONMENT
EIA’s to become less onerous for certain activities

The government is set to make further changes to the environmental impact assessment (EIA) laws which will scrap the need for EIAs for certain activities.

Sections of the National Environmental Management Act, widely regarded as one of the most progressive pieces of environmental legislation, will be changed.

This comes after the first phase of "streamlining" of the environmental laws by the department of environment affairs in July last year, largely because of pressure from other government departments which saw EIAs as holding up development and economic growth. 
Environment Affairs and Tourism Minister Marthinus van Schalkwyk announced earlier this month that the proposed changes would include "cutting out" the need for EIAs for "minor activities", and would also put a time limit on the process whereby the public could appeal against government decisions on EIAs.

The list of activities that will be exempt from EIAs has not yet been made public, but will be released by the end of the month.

He said in a statement afterwards that chapter five of the National Environment Management Act would be changed to allow for exemptions from EIAs, to expand the exclusion provisions and to "provide tools" other than EIAs.

Van Schalkwyk said last year's changes to the legislation were a first step towards changing the EIA system. He said this second step would "ensure that our processes are as efficient as possible".

He said economic development and protection of the environment need not be opposing goals.

Environmental groups regard the changes as a weakening of environmental protection and "pandering to political pressure".

Andy Gubb of the Wildlife and Environment Society of SA said it was well known that many government departments wanted development at any cost, even if it meant trashing the country's natural resource base.

Gubb referred to the now famous "butterfly" remark by Housing Minister Lindiwe Sisulu as an example of the lack of government's understanding of the purpose of EIAs.

Sisulu caused an outrage when she told the construction industry last year: "We cannot forever be held hostage by butterfly eggs that have been laid, because environmentalists would care about those things that are important for the preservation of the environment, while we sit around and wait for them to conclude the environmental studies".
Full report on IOL website. 
INSURANCE
Contractual time bar clauses are Constitutional

BAREND PETRUS BARKHUIZEN V RONALD STUART NAPIER. CCT72/05 04 APRIL 2007
This Constitutional Court case related to a constitutional challenge to a time limitation clause in a short-term insurance contract. The clause in question required the claimant to institute court proceedings within 90 days after the insurance company had rejected the claim. 
The applicant, Mr Barkhuizen, only instituted legal proceedings in the High Court two years after his claim had been rejected by the insurance company. In response to this claim, the company alleged that Mr Barkhuizen’s claim was barred because he had not instituted legal action within 90 days as required by the contract. In reply, Mr Barkhuizen alleged that the clause relied upon by the insurance company violated section 34 of the Bill of Rights which guarantees the right to approach a court for redress as well as public policy which also protected this right. He submitted that the clause was therefore unconstitutional and that it should not be enforced. 

The Pretoria High Court upheld the challenge holding that the clause violated section 34 of the Bill of Rights. On appeal to the SCA the Appeal Court reversed the decision of the High Court. It held that section 34 does not prohibit time limitation clauses. In addition, it held that there was no evidence that Mr Barkhuizen did not freely and voluntarily conclude the insurance contract. It concluded that the time limitation clause did not therefore violate the provisions of the constitution. 

The Constitutional Court held that the proper approach to Mr Barkhuizen’s constitutional challenge is to determine whether the time limitation clause is contrary to public policy as evidenced by constitutional values, in particular, those found in the Bill of Rights. The question was whether time limitation clause is contrary to public policy and whether it gives Mr Barkhuizen an adequate and fair opportunity to seek the assistance of a court. The period of 90 days allowed to him to sue was not inadequate or unfair. When the 90 days period commenced to run, Mr Barkhuizen had all the information that was necessary for him to sue the insurance company as he had already lodged his claim with the insurance company and the insurance company had rejected his claim. In addition, there was no evidence that the contract was not freely concluded between persons with equal bargaining power or that Mr Barkhuizen was not aware of the clause. Although the contract required him to submit his claim to the insurance company within 30 days, Mr Barkhuizen submitted his claim to the insurance company within 8 days of the accident through his insurance broker. 

The court further found that Mr Barkhuizen waited for two years after being told of the rejections of his claim, but did not furnish any reason for non-compliance with the clause. In the circumstances the clause was not unfair or unreasonable. The court accordingly dismissed the appeal and made no order as to costs. 

Although there were dissenting opinions, the majority of the court found that the a contractual time bar clause is constitutional.

Judgment
PROPERTY

Unlawful buildings get short shrift
Nelson Mandela Bay Municipality has received a shot across the bows by a High Court decision ordering the demolition of an illegal guest house that accommodates students. The High Court instructed the owners of an illegal guest house in Summerstrand to demolish within two months one entire building, as well as the top storey of a second building. The judgment in favour of Wilma van Rensburg against the Nelson Mandela Bay Municipality, her neighbours and the Eastern Cape MEC for Local Government, could mark the end of illegal buildings, oversized guest houses and uncontrolled provision of student accommodation in Humewood and Summerstrand.  This will presumably act as a precedent for the rest of the country as well. In its ruling, the court described the conduct of the Nelson Mandela Bay Municipality over a period of five years as ‘a failure to act in accordance with the provisions of the restrictive title conditions relating to property’. Municipal spokesman Kupido Baron said the ruling was ‘encouraging in our fight against illegal building. It will discourage others from building illegally’.
Report in The Herald
TAXATION
The low-down on the Small Business Amnesty
SARS is presently pushing its small business tax amnesty which ends on 31 May 2007.  If you were:

· in business in 2006;

· had a turnover of less than R10 million;

· were a trustee of a trust or member of some other juristic person, 
this applies to you.  We recently attended a SARS seminar and gleaned the following information.

The Gross Domestic Product (GDP) of South Africa R 1750 Billion annually.  28% of GDP is tax revenue.  This is approximately R 490 Billion in tax revenue.

In 2005 and 2006 the South African revenue services exceeded that target by R11 Billion.  In 2006 it exceeded its target by R5 Billion.  So, why is SARS extending amnesty to the Tax paying public when they are over-running tax collection targets?

According to a SARS spokesman to whom we spoke, the answer is that Government want to re-strategise the tax figures.  SARS want to increase GDP, bring down the tax collection percentage to 25% of GDP, but want to collect more tax by registering more tax payers.  Thus, the purpose of the amnesty is that more people must pay tax instead of fewer people paying more tax.

What will SARS forgive? The tax transgressions that SARS is willing to forgive are the first three of the four obligations of each small business taxpayer, which are: 

· You must register as a taxpayer

· You must submit your tax return timeously

· Correct information must be provided 

· You must pay, what is due.

If your income exceeds R 300 000, you should be registered for VAT, Income Tax and PAYE. If the amnesty was not in existence and you had up until now not been paying any of these amounts, and if you wanted to make a full disclosure, you would normally be required to complete the various VAT, Income Tax and PAYE forms.
Additionally you would have been liable for the following charges:
· Additional Tax

· Penalties (for late filing), and

· Interest  

However, the amnesty provides that this procedure is no longer required (for the meantime).  SARS is trying to make compliance easy

They only want to hear the truth about 2006: What has happened prior to 2006 is irrelevant.  The errant taxpayer will only have to pay the amount due plus a levy of between 0 – 5% on the amount owed during 2006.  SARS is allowing 12 months for payment.
Even if you had previously submitted incorrect information, e.g. 

· You were registered with SARS, but submitted incorrect information

· You were registered with SARS, but did not submit information at all

· You owed taxes and attracted additional tax and penalties, 

these transgressions will be overlooked. SARS expects only that you make a FULL DISCLOSURE of what you earned and did or did not do in 2006.

Any individual can apply for amnesty including those who have an interest in Close Corporations, Trusts and Company’s. The amnesty application takes about five minutes.   

If you are under investigation your amnesty application may be refused.  However, even in that event they will allow you to give your account, and try to accommodate you.

There is a separate unit in SARS that receives the information on the application forms, assumes that it is correct and has been instructed not to deny the applications.

Section 4 of the Act contains the secrecy provisions, which provide that the information rendered on application forms will not be used for any further prosecutions. A person who submits an amnesty application will never be prosecuted.

Even if you previously had an agreement with SARS and you have being paying additional tax, and penalties, you have the right to tell SARS that all moneys which you have paid from 1st December 2006 will be used to reduce the capital amount owing to them.  

Even if you are a director/member/trustee of a juristic body and you have not been declaring the income generated therefrom, and are not paying tax thereon, that part of your personal income will be granted amnesty.

As far as the application is concerned, you do not have to submit all supporting documents regarding disclosures made in the application, e.g. invoices, balance sheets and final accounts, etc.  These may be submitted over a period of time.
In our view this is a no-brainer: clean up your act at minimal cost and hassle and sleep better at night!
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